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QUESTION PRESENTED 

Whether injury to a chain fence located on the line 
between appellant’s and appellees’ property, caused by 
debris from a grading and filling operation on appellees’ 
property, was damnum absque injuria. 
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Untteb States Court of Appeals; 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,303 

United States of America, appellant 


Shapiro, Inc., et al., appellees 


APPEAL FROM THE UNITED DISTRICT COURT FOR THE DIS¬ 
TRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Jurisdiction to entertain this appeal is vested in this 
Court bv virtue of 28 U.S.C., § 1291. The Court’s opinion 
(Holtzoff, J.) is reported at 101 F. Supp. 27 (1951). 

STATEMENT OF THE CASE 

/ 

The United States, as owner of the National Zoological 
Park (J.A. 13), brings this appeal from a decision of the 
District Court dismissing the Government’s complaint at 
the conclusion of the Government’s case (J.A. 75). 

From the evidence presented by the appellant, and as¬ 
sumed by the trial court to be true for the purposes of its 
decision (J.A. 75), it was established that the Zoo prop¬ 
erty at its southerly side adjoins property owned by the 
appellees (J.A. 20). The Government had erected a 
fence of iron mesh construction (J.A. 20) along the 


(1) 


I 





2 


boundary line between the two properties, which fence was 
in good condition prior to 1942 (J.A. 20). The fence also 
served as a boundary between the Zoo’s property and cer¬ 
tain property belonging to National Capital Parks which 
lies south of the Zoo property and west of the Shapiro 
property (J.A. 50). 

Prior to 1942 the Shapiro property had a gentle slope in 
a northerly and slightly westerly direction, was well vege¬ 
tated, with a surface drainage in a northerly and westerly 
direction and presented no erosion problem (J.A. 21). 
Early in 1942 the Shapiros graded their property by cutting 
down a hill on the southerly portion of their lot and with 
the dirt therefrom filling in the northerly or lower portion 
of the slope adjacent to the Zoo’s line (J.A. 21), thereby 
leveling their lot (J.A. 22). Some of this fill was also 
dumped on the National Capital Parks property which 
adjoins the Shapiro property to the west. 1 (J.A. 49, 50) 

As a result what had formerly been a gentle well- 
vegetated slope was transformed into a steep hill (J.A. 
24). The dirt being at too steep a gradient to remain 
there permanently (J.A. 24), accelerated erosion oc¬ 
curred (J.A. 60). This erosion was created by the re¬ 
moval of the natural vegetation (J.A. 59) and the filling 
operation which loosened the soil, making it more suscep¬ 
tible to erosion (J.A. 59). As a result of the grading and 
filling operation and the consequent erosion, heavy quanti¬ 
ties of dirt washed down against the Government’s fence 
(J.A. 24). The weight of this debris (J.A. 60), which 
at- some points was piled to a height of two to three feet 
against the fence (J.A. 27), materially damaged the 
fence. At one point the fence was bent over almost hori¬ 
zontal with the grounds (J.A. 31). At other points the 
wire mesh was bulged inward towards the Zoo by the weight 
of the debris (J.A. 27). At other points the fence posts 
were bent inward towards the Zoo by the weight of the 
debris (J.A. 31, 32). The damage in one area extended 
along twenty-three feet of the fence (J.A. 64). At places the 

1 No claim was made as to this trespass except in so far as this 
fill deposited by the appellees on the Park land eroded and washed 
down against the subject fence (JA. 50). 
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effectiveness of the fence was materially lesSenedby -'the 
height of the debris piled up against it (J.A. 30). In at 
least one place the soil underneath the fence has been 
washed out (J.A. 30). John T. Sutton, an expert on 
erosion (J.A. 54, 55), testified that he had examined the 
appellees’ property, that at one point it had a 60 per cent 
slope (J.A. 60), that he observed several raw gullies in 
filled soil that were presently contributing rapid erosion 
(J.A. 60), that this was brought about by the grading 
operation (J.A. 60), and that until the problem was con¬ 
trolled by vegetation and stabilizing the deep channels 
(J.A. 62), washing of debris against the fence would con¬ 
tinue (J.A. 61). 

At the conclusion of the appellant’s case the court granted 
a motion to dismiss, holding that while there was a prima 
facie case that the change of grade had diverted surface 
waters carrying debris against the Government’s fence to 
its damage, that it was a case of damnum absque injuria 
(J.A. 68, 82). The basis for this conclusion appears to be 
the court’s belief that grading was a natural and reason¬ 
able use of one’s land, and no liability exists for attendant 
injury to adjacent property resulting therefrom. Espe¬ 
cially was this true, the court held, where there had been no 
actual invasion of the adjoining property (J.A. 74). 

SUMMARY OF ARGUMENT 

I 

While one may grade his property as he sees fit, he is 
under a duty to insure that as a result of this grading none 
of the fill is deposited on his neighbor’s property, and the 
lower court erred in holding that the grading herein was a . 
natural and reasonable use which made the injury herein 
complained of damnum absque injuria. 

• • II • J ' 

The lower court erred in holding that there had been 
no actual invasion of appellant’s property, when the evi¬ 
dence clearly showed that there had been a physical en¬ 
croachment on appellant’s fence and that it had been 



knocked down and pushed back, by the weight of the debris, 
in many place. 

ARGUMENT 

I 

The Lower Court Erred in Holding That Grading of One’s 
Land Was a Natural Use Thereof So That Damage to Adja¬ 
cent Property Resulting Therefrom Was Damnum Absque 
Injuria. 

It is an established principle that every one may make 
such use of his land as he will, provided he uses it in such 
a manner as to not injure others. Higgins OH & Fuel Co. 
v. Guaranty Oil Co., 82 So. 206, 145 La. 233 (1919); Ladner 
v. Siegel, 142 A. 272, 293 Pa. 306 (1928); Beatrice Gas Co. 
v. Thomas, 59 N. W. 925, 41 Neb. 662 (1894); Karasek v. 
Peier, 61 P. 33, 22 Wash. 419 (1900); Raleigh Const. Corpo¬ 
ration v. Faucett, 124 S. E. 433, 140 Va. 126 (1924). As 
was stated in Brennan Construction Co. v. Cumberland, 
29 App. D. C. 554 (1907), at p. 559, “It is true, as appel¬ 
lant contends, that every person has a right to use his prop¬ 
erty as he pleases so long as he keeps within the law, and 
observes the rights of those around him.” 

In this regard the test as to the permissible use of one’s 
own land is not actual negligence, Brerman Construction 
Co. v. Cumberland, supra; Page, et al. v. Brooks, 104 A. 
786, 79 N. H. 10 (1918); Bohan v. Gaslight Co., 122 N. Y. 18, 
25 N. E. 246 (1890), but rather whether in the light of all 
the circumstances the act complained of is an unreason¬ 
able interference with the proprietary rights of the ad¬ 
jacent owner. Brennan Construction Co. v. Cumberland, 
supra; Booth v. Rome W. & 0. Terminal R. Co., 35 N. E. 
592, 140 N. Y. 267 (1893); Elliot v. Mason, 81 Atl. 701, 76 
N. H. 229 (1911), 232; Wood, Nuisances, § 1. 

In respect to grading operations the courts have been 
unanimous in holding that, while a property owner may 
lawfully grade his land, he is under a duty to insure that 
debris and fill be kept off the adjoining property, and 
failure to so do constitutes an unreasonable use thereof, 
whether it be carried there by surface water (.American 
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Security & Trust Co. v. Lyon, 21 App. D. C. 122 (1903); 
Sullivan v. Grushin, 161 A. 795, 115 Conn. 721 (1932); 
Spoo v. Garvin, 236 Ky. 113, 32 S. W. 2d 715 (1930); Tide 
Water Oil Sales Corp. v. Shimelman, 158 A. 229, 114 Conn. 
182 (1932); Wally, et ux v. Baldwin, 94 Pa. Super. 199 
(1928)), or deposited by other means (Sime v. Jensen, 7 
N. W. 2d 325, 213 Minn. 476 (1942); Berry v. Fleming, 87 
App. Div. 53, 83 N. Y. S. 1066 (1903); Ahrey v. City of De¬ 
troit, 127 Mich. 374, 86 N. W. 785 (1901); Barnes v. Master- 
son, 38 App. Div. 612, 56 N. Y. S. 939 (1899); Hutchinson v. 
Shimmelfeder, 40 Pa. 396, 80 Am. Dec. 582 (1861)). This 
duty was well defined in the Lyon case. There, an ad¬ 
joining owner had filled a ravine and during the course of 
the filling, loose dirt from the fill washed down on the ad¬ 
joining property to its detriment. The court in holding 
there was sufficient evidence of negligence to go to the jury 
stated at p. 130: 

The rule applies here, as in many other cases, that, 
while a man may lawfully do what he pleases with his 
own property, he may not use it in such manner as to 
injure his neighbor. It is true that there is damnum 
absque injuria, damage for which no legal redress can 
be claimed. Constantly in the course of human events 
there are acts done by our neighbors in the enjoyment 
of their rights of property which diminish and may 
greatly interfere with our enjoyment of our property. 
If a man building upon his own city lot thereby cuts 
off the view or darkens the lights of his neighbor’s 
house, the latter cannot reasonably complain. If a 
man clears his land of trees and ploughs up the ground 
for cultivation, and thereby interferes with the flow 
of water upon his neighbor’s land, the latter has no 
redress. Every one, in the acquisition and use of his 
own holdings, must be held to have anticipated the ordi¬ 
nary use by others of their lands; and from such ordi¬ 
nary use consequential damage is not to be inferred. 
But when one places some extraordinary or unusual 
construction on his own land, which could not rea¬ 
sonably have been anticipated by his neighbors, when 
he builds a great reservoir of water, or fills up a great 
ravine with earth, all of which, of course, he may law¬ 
fully do, it behooves him to take proper precautions to 
prevent the water or the earth from overflowing upon 
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his neighbor’s land and injuring his neighbor’s right. 
In the use of his own lie must not invade his neighbor’s 
property; and it would undoubtedly be an invasion of ■ 
his neighbor’s property if he placed unusual quanti¬ 
ties of earth or -water upon his own land without proper 
precaution for their confinement, and allowed them 
to escape upon his neighbor’s land and to injure 
him. • • • 

The court went on to state at p. 132: 

• • * No man has the right to heap up loose earth 
or material upon his own land in such manner that, 
if proper precautions are not taken to confine it, it 
must necessarily escape upon the land of another. * * * 

In holding in the instant case that there was no violation 
of a legal right, without consideration of the duty of the 
appellant as stated in the Lyon case and without considera¬ 
tion of the necessary precautions that must be observed, 
it is manifest that the trial court committed reversible 
error. While in the Lyon case the court expressly omit¬ 
ted from consideration the question of absolute liability, ir¬ 
respective of negligence, the rule appears to be well set¬ 
tled that liability exists for injuries sustained in grading 
operations without regard to negligence. Thus in Siwe v. 
Jensen , supra, the court stated at p. 327, “An owner who 
by filling raises his land above the level of adjoining land 
has no right of lateral support from the latter and is under 
the duty to keep soil used in so raising his land off ad¬ 
joining land. Berry v. Fleming, 87 App. Div. 53, 83 N. Y. S. 
1066; American S. & T. Co. v. Lyon , 21 App. D. C. 122. The 
owner who by filling raises the level of his land above that 
of his neighbor’s is bound to build a retaining wall or other 
structure if necessary to keep such soil within his own 
line.” 

Again, in Miller v. McClelland, 173 N.W. 910, (Iow’a 
1919), where the defendant had graded his lot and the fill 
therefrom pressed against plain tiff’s wall located on the 
division line, injuring it, the court stated, at p. 910, “Assum¬ 
ing that plaintiff’s wall is entirely on her own premises— 
and we think it must be so treated for the purposes of this 
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case—defendant had no right to use it as an artificial sup¬ 
port for a fill made upon his own premises above the natural 
surface of his lot.” See also in this regard, Barnes v. 
Masterson, supra; Hutchinson v. Schimmelfeder, supra. 
And this liability for injury exists whether the deposits of 
fill and debris from the grading operation injures the neigh¬ 
bor’s land (Spoo v. Garvin, supra; Tide Water Oil Sales 
Corp. v. Shimelman, supra), his boundary wall ( Miller v. 
McClelland, supra; Barnes v. Masterson, supra), or, as in 
the instant case, the division fence ( Berry v. Fleming, supra; 
Knight v. Dunbar, 22 Atl. 216, 83 Me. 359 (1891)). As was 
stated in the Berry case in a per curiam opinion, at p. 1067, 
“It may be that the defendant’s right to raise the grade of 
her lot is unquestionable, but she has no authority, in doing 
this, to occupy any part of the plaintiff’s property, or to 
interfere with the maintenance of the fence thereon. In 
raising the grade, if she chooses to do so, the defendant is 
bound to keep the earth wholly off the plaintiff’s property.” 

It is manifest therefore that liability exists for injury 
from debris and fill from a grading operation carried onto 
adjoining property whether it be by deflected surface water 
or otherwise. It is further manifest that no property owner 
can with impunity grade and fill his land without regard to 
the established rights of his neighbor and therefore the con¬ 
clusion of the District Court that the injury herein claimed 
was damnum absque injuria constitutes reversible error. 

Nor do the cases relied upon by the lower court in any vrav 
established the immunity of a property owner from injury 
from debris deposited on the adjoining property after a 
change in grade. The dictum of Chancellor Cairns in By¬ 
lands v. Fletcher, 3 Eng. & Irish Appeals 330 (1868), relied 
upon below, was to the effect that waters accumulated dur¬ 
ing a natural use of the land could pass with immunity on 
the property of the adjacent owner. But the actual holding 
of the court was that if by a non-natural use the water 
escaped, then liability existed. There is of course in that 
case no consideration of injury from debris resulting from 
grading, which, as has been shown, is not regarded as a 
natural use which precludes liability from damages result- 
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ing therefrom. Nor does it appear that cases such as 
Hengelfelt v. Ehrman, 141 Neb. 322, 3 N.W. 2d 576 (1942); 
Harrison v. Poll New England Theatres , 304 Mass. 123, 23 
N.E. 2d 99 (1939); and Will v. Boles, 212 Minn. 525, 4 N.W. 
2d 345 (1942), relied upon below, are in point. The Ehrman 
and Will cases are concerned with the discharge of surface 
waters solely, while the Harrison case is even further re¬ 
moved being concerned with the formation of ice from the 
discharge of rain from a theatre marquee. Thus, none of 
these cases involve injury from debris resulting from a 
change of grade. There can be no quarrel with the general 
proposition as stated in the Will case, at p. 348, quoting 
from the headnote of Sheehan v. Flynn, 59 Minn. 436, 61 
N.W. 462,“ ‘The old common law rule that surface water is 
a common enemy, which each owner may get rid of as best 
he can, is in force in this state, except that it is modified by 
the rule that he must so use his own as not unnecessarily or 
unreasonably to injure his neighbor.’ ” But in line with 
this rule, as has been shown, it is an unreasonable use to so 
grade property that the deflected surface waters carry soil 
and debris on the neighbors’ property to the latters’ injury. 
As was stated in Heath v. Minneapolis St. Paul S.S.M. R. 
Co., 148 N.W. 311, 126 Minn. 470 (1914), at p. 312, “Gen¬ 
erally speaking, surface water is a common enemy which 
every proprietor may protect himself against, and unless 
collected on one’s own premises, and discharged in destruc¬ 
tive quantities upon a neighbor’s there is no liability. But 
not so with rocks, sand, or improvements placed on land. 
These must be so placed as not to fall upon the adjacent land 
of another. If sand is so piled on one’s own land that every 
rain continues to wash part of it down upon the premises of 
a neighbor, it constitutes a nuisance, it obstructs the free 
use of his property so as to interfere with his comfortable 
enjoyment therefrom and he is entitled to an injunction and 
damages. ’ ’ 

Finally the reliance of the trial court on Middlesex Co. v. 
McCue, 149 Mass. 103, 21 N.E. 230 (1899) is misplaced 
herein. This is perhaps best shown by the later case of 
Miles v. City of Worcester, 28 N.E. 676,154 Mass. 511 (1891). 
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In the Miles case, as a result of a fill, a wall erected by the 
defendant on his line had been pushed over onto the plain¬ 
tiff’s property. The court distinguished the McCue case 
saying, at p. 677, that there, “soil from the defendant’s land 
upon a hillside was washed into the plaintiff’s mill-pond by 
the rains, when the defendant had built no artificial struc¬ 
ture, and had done nothing more than to cultivate his land 
in the ordinary way.” The distinction, then, between culti¬ 
vating the soil as a natural use and grading and filling as a 
non-natural use is thus made clear, and conclusively demon¬ 
strates that the trial court in holding that the instant use 
was a reasonable and natural use committed reversible 
error. 

II 

There Was an Actual Invasion of Appellant’s Property Herein 

Nor is this error in any sense mitigated by the lower 
court’s conclusion that there had been no physical invasion ' 
of the appellant’s property. At the outset, it is clear that 
ownership of property carries with it the right to erect a 
division fence on common boundaries. Dyba v. Borowitz, 7 
A. 2d 500,136 Pa. Super. 532 (1939); Good v. Pettier ew, 183 
S. E. 217, 165 Va. 526 (1936); Willing v. Booker, 168 S.E. 
417,160 Va. 461 (1933). A fence erected in the exercise of 
that undoubted right constitutes part of the realty. Long v. 
Chapman, 151 S.W. 2d 879 (Tex. Civ. App., 1941); Schmuck 
v. Beck, 234 P. 477, 72 Mont. 606 (1925); Walker v. Puck, 8 
N.W. 2d 701,236 Iowa 686 (1943), and is subject to the same 
rules of law as the land itself. Runner v. Pierson, 14 N.W. 

2d 847,144 Neb. 847 (1944); Tolar v. Burkett, 26 So. 2d 629, 

32 Ala. App. 434 (1946). 

Being considered part of the realty it is manifest that any 
encroachment or damage to the fence is an invasion thereof 
in the same manner that an encroachment on the land to 
which it is attached constitutes an actual invasion. As 
stated in Nolan v. Mendere, 14 S.W. 167, 77 Tex. 565 (1890), 
at p. 168, “We take the law to be that if one proprietor in¬ 
close his land, putting his fence upon his line, the owner of 
the adjacent land may avail himself of the advantage thereby 
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afforded him of inclosing his own land without incurring any 
liability to account for the use of his neighbor’s fence. For 
any injury to it he would, of course, be liable.” (Emphasis 
supplied.) So here it being apparent that the fence is part 
of the realty of the appellant it must be quite obvious that 
any injury to this property is an actionable trespass. To 
argue otherwise is to urge that one may with impunity injure 
a neighbor’s division fence so long as he remains on his own 
side and does not physically cross the line. If the instant 
charge had occurred through blasting operations it would be 
a patent anomaly to urge that there was no liability because 
there was no physical invasion yet in both cases the cause of 
the injury is the same, i.e., a pressure exerting itself against 
the fence. 

Moreover, to argue that property attached to the realty 
is, because of its location at the line, immunized from 
legal damage, where there would be no question if it were 
located ten feet back of the line, is incongruous and not 
supported by the cases. Thus, in Weis v. Cox, 185 N.E. 631, 
205 Ind. 43 (1933), where the appellant had erected his 
building exactly on the line, and the appellee had built 
his wall so close that the cement adhered to appellant’s 
building and penetrated the crevices, the court, while deny- 
k ing the relief sought on grounds of estoppel, stated at p. 
633, “If it [the appellee’s wall] was constructed without 
the consent or acquiescence of the appellants, even though 
the intention was to strengthen the appellants’ wall, the 
appellee’s action was wrongful # # 

And the law seems quite clear that there can be no en¬ 
croachment or touching of a wall located on the line. Wells 
Amusement Co. v. Eros, 85 So. 692, 204 Ala. 239 (1920); 
First M. E. Church of Pasco v. Barr, 212 P. 546, 123 Wash. 
425 (1923). As stated in the Eros case, at p. 693, “The 
Court below was authorized to conclude from the evidence 
that the wall to which the flange of appellee’s composition 
roof was glued was flush with the property line of appel¬ 
lee, and was hence beyond any possible right of the appel¬ 
lant, as the adjoining owner, to use or avail of it as the 
physical support or complement of the roof of appellant’s 
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building.” And Miller v. McClelland, supra; Knight v. 
Dunbar, supra; Barnes v. Masterson, supra; Abrey v. 
Detroit, supra, are substantial authority for the proposi¬ 
tion that any force exerted against a neighboring fence 
or wall located at the line constitutes an actionable invasion 
of property. As stated in the McClelland case, at p. 910, 
“Defendant was doubtless entitled to build up a foundation 
for his proposed building to such height as pleased him, 
but in the absence of a party wall such foundation should 
be laid and built upon and supported by his own premises. 
If he in fact supported his foundation or fill above the 
natural surface by pressure against plaintiff’s building, it 
was not a mere temporary or passing trespass, which a 
court of equity would decline to consider, but was a per¬ 
manent encroachment upon plaintiff’s property * * V’ 
In like manner herein the appellees committed an actual 
invasion of appellant’s property when the pressure from 
the accumulated debris pushed down and injured the appel¬ 
lant’s boundary fence. 

Further the record discloses that there was an actual 
invasion or crossing of the boundary line herein. It is 
to labor the obvious to point out that the fence could not 
be knocked down in one place (J.A. 31), crushed down in 
another (J.A. 31), with a fence post bent considerably in 
one place (J.A. 32) and other fence posts leaning towards 
the Zoo (J.A. 31) and the fence itself bulged over by the 
weight (J.A. 27), without there having been an actual in¬ 
vasion or crossing of the dividing line. Quite obviously, 
a fence located on the line could not be bent and pushed 
back from the line without there having been an actual 
invasion across that line. Therefore the conclusion that 
there had been no actual invasion is not supported by the 
evidence. Admitting that on appellees’ motion it must as¬ 
sume all the evidence offered by appellant to be true, and 
must draw all inferences most favorable to appellant there¬ 
from, the lower court erred in failing to arrive at the in¬ 
escapable conclusion that for the fence to be in such a con¬ 
dition there had to be an actual invasion of appellant’s 
property. 
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CONCLUSION 

It is submitted therefore that the lower court erred in 
holding that grading and filling was a natural and reason¬ 
able use of one’s property so that injury to adjacent prop¬ 
erty resulting therefrom was damnum absque injuria. It is 
further urged that injury to a boundary fence is an actual 
invasion of property and that the trial court erred in not 
so holding. Therefore, for the reasons assigned, it is sub¬ 
mitted that the decision dismissing the complaint herein 
should be reversed and a new trial ordered. 

Charles M. Irelan, 

United States Attorney. 

Joseph H. Howard, 

William R. Glexdox, 
Assistant United States Attorneys. 
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APPENDIX 


1 Washington, D. C., 

October 24, 1951. 

The above-entitled action came on for trial on the merits • 
before the Honorable Alexander Holtzoff, United States 
District Judge, at 10:30 o’clock a. m. 

««••••• 

4 The Court : I suppose, by the time you gentlemen 
finish your opening statement, he will probably be 

here. 

Mr. Glendon : We have one proposition that may be the 
subject of stipulation, which is the ownership of the Zoo. 

The Court : Are you willing to stipulate that the plaintiff 
owns the National Zoological Park? 

Mr. Carmody: I don’t know anything about it. I told 
counsel I was under the impression that was part of the 
Smithsonian Institute that was created by a trust, and I 
don’t know whether it is a fact or not. 

Mr. O’Donoghue: Could we assure you that it is the 
property of The United States, or we can put on proof of 
that? 

Mr. Carmody: I don’t want to take the time of the Court 
in providing something they can prove. If counsel assures 
me that the United States owns it, I am willing to stipulate 
that. Based upon their assurance, I will concede it. 

The Court: You concede that the plaintiff owns the Zoo¬ 
logical Park. 

Is there anything else before we start? 

5 Mr. O’Donoghue: No. 

The Court: You may proceed, gentlemen. 

Opening Statement on Behalf of the Plaintiff 

Mr. Glendon : May it please the Court, this is an action 
for an injunction and damages arising out of the conduct 
of the defendants. It has been stipulated that the property 
involved is the National Zoological Park and is owned by 
the United States. 

The Government will show that this property on its south¬ 
east side is bordered by property owned in 1942 by the 
Defendant Shapiro, Inc., and that it is now owned by the 
individual defendant, Maurice C. Shapiro. 

The Court: Where is this Shapiro property located? 
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Mr. Glen don : It is on the south side of the Zoo property, 
located in the 2700 block of Adams Mill Road, in the District 
of Columbia. 

The Court: Would that be east? 

Mr. Glendon: I believe it is south, and on the southeast 
corner, is my understanding. 

The Court: The southeast? 

Mr. Glendon : Yes, sir. The Government will show that 
the Shapiro property and the Zoo property is divided and 
marked by a 7-foot chain anchor link fence. The Government 
will show that prior to 1942 this fence was intact and in good 
condition. 

6 The Government will show that prior to 1942 the 
drainage from the Shapiro property drained in a 

westerly direction. We will show that the property was 
heavily vegetated. 

We will show that early in 1942 the Shapiros changed the 
contour of their land; they regraded their land and lowered 
the easterly side of their land and changed the contour of 
the land, raising the westerly and northern sides of their 
land. As a result of this change in the contour of the land, 
the surface waters which had previously flowed in a west¬ 
erly direction was changed so that the surface waters 
drained in a northerlv and in a westerlv direction. 

•» V 

The Court: You mean the rainfall drainage? 

Mr. Glendon : That is right. We will show that as a result 
of this contour and change of the drainage, that the Gov¬ 
ernment’s fence was seriously injured; that the fill created 
a slope or hill at the top on the north and westerly sides, 
and as the drainage Waters accumulated they were dis¬ 
charged in an unnatural course down the northerly side of 
the hill and against the fence. We will show that this cre¬ 
ated a considerable erosion problem. We will show that 
this change of contour diverted the flow of surface water 
and brought with it a large amount of debris, fill, rock and 
other material which piled up against the fence. 

We will show, at the time of the grading this mat- 

7 ter was brought to the attention of the defendant, 
indicating that this problem would result. We will 

show that nothing appreciably was done to change the situa¬ 
tion, despite many protests by the agents of the United 
States. 

We will show that as a result of this change of contour, 
and as a result of the change of flow of surface water con¬ 
centrating down the northerly slope, that our fence was 
injured in this respect: that this debris piled up against the 
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fence; in one place it knocked down the fence, and at other 
places the weight of all this material against the fence 
stretched the links so that they are completely out of shape 
and are valueless for our purpose. 

We will show that as a result of this, the United States 
has been injured and continues to be injured. 

We will show by expert testimony that the fence has been 
injured to the extent of the cost to repair of about $3,000, 
and we will show, as I said, that this injury continues. 

I might add a further injury to the fence: that as a result 
of this debris, fill, and other material- 

The Court: Where does this debris and fill come from? 

Mr. Glexdox : It came from the top of the hill, where the 
grading had been accomplished. As I stated, this slope was 
a gentle slope and was heavily vegetated. 

8 The Court: It came from the defendants’ prop¬ 
erty. 

Mr. Glexdox : That is correct; where they had graded. 

We will show that this injury still continues, despite cer¬ 
tain minor efforts by the defendant to correct it. And hav¬ 
ing shown that, Your Honor, we will ask that you grant us 
an injunction restraining them from continuing this nuis¬ 
ance, and give us damages which will cover the cost. 

The Court: You are asking for a mandatory injunction? 

Mr. Glexdox: That is right. 

The Court: To restore the situation to the status quo? 

Mr. Glexdox: We don’t feel it has to be restored to its 
status quo. We have a gentleman from the Department of 
Agriculture who will state his view as a soil erosion expert 
as to what has to be accomplished to prevent further dam¬ 
age to our property. 

The Court: Just where does the defendants’ property 
lie in relation to Adams Mill Road? 

Mr. Glexdox : The defendants’ property fronts on Adams 
Mill Road. 

The Court: Adams Mill Road runs north and south, 
doesn’t it, until it turns? 

Mr. Glexdox : I believe it runs in a north-and-south di¬ 
rection, generally. 

9 The Court: Where does the defendants’ property 
lie in relation to Adams Mill Road? 

Mr. Glexdox: I believe that the eastern boundary of the 
defendants’ property fronts on Adams Mill Road.' 

The Court: You say the eastern boundary fronts on 
Adams Mill Road? 

Mr. Glexdox: Yes; I believe so. 
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The Court: And where does the western boundary front? 

Mr. Glendon : It runs from east to west across the Gov¬ 
ernment property. 

The Court: Do you have a map here? 

Mr. Glendon: Yes; I have. 

The Court : Suppose you hand me the map. I can visual¬ 
ize it much better if I can see it on the map. 

(Counsel hands map to the Court.) 

The Court: Is this Harvard Street along here (indicat¬ 
ing) ? I just want to get the relative bearings in this case. 
Is this Harvard Street along here? 

Mr. O’Donoghue: No; that is Calvert Street, I believe, 
along there. 

The Court: Counsel might come to the bench. 

(Thereupon counsel approached the bench and conferred 
with the Court, which conference was not reported; after 
which counsel resumed their places at the trial table 

10 and the following proceedings were had in open 
court:) 

The Court: Are you through with your opening state¬ 
ment? 

Mr. Glendon: Yes: Your Honor. 

The Court: Mr. Carmodv. 

Opening Statement on Behalf of the Defendants 

Mr. Carmody: If Your Honor please, there are two de¬ 
fendants in this case, the Defendant Maurice C. Shapiro 
and Shapiro, Inc. 

Our evidence will disclose that the individual defendant 
is the owner of the property ; that he acquired it in 1940; 
that at the time of his acquisition he had a topographic 
map made of the land which he acquired. 

As we have pointed out to Your Honor, this land faces 
what would be the west side of Adams Mill Road, and it 
runs east-and-west at right angles to Adams Mill Road. 
Our land parallels this so-called fence of the Zoo, concern¬ 
ing which this suit has been filed. 

Our evidence will disclose, by the topographic map which 
was made, as I say, in 1940, that this land sloped to the 
north, which was immediately adjacent to our property, 
and also to the west.. That for years this land, and the 
surface waters, the rainwater, had drained toward the Zoo. 
That our client was desirous then, as he is now, of 

11 improving the property. So, in 1942 he did some 
grading on the property. 
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There was a small elevation, or hill, if I may character¬ 
ize it as such—but you could hardly call it a hill—about 
18 feet above the fence, which he decided to cut off and 
level-off his land—his land sloped in quite a pronounced 
slope to the west and to the north, draining, if you please, 
to the Zoo on the north, and on the west the property there 
was also owned by the Government, under the control of 
the National Parks. That this work was done, as I have 
indicated, in 1942. The dirt was leveled-off; there was no 
change made in the contour of the land that would affect 
or could possibly affect this fence to the north. That we 
did take some of the dirt and put it to the westerly side of 
the property in order to build up the west as it sloped down 
—to the west it would be sloping more or less toward Con¬ 
necticut Avenue; that the dirt was deposited on our land 
and some small part of it was deposited on the land, not of 
the Zoo property with which this fence is concerned, but 
on the land owned by The United States and controlled by 
the National Capital Parks. The dirt was deposited, we 
will show, if Your Honor please, along, also, the northerly 
edge of our property so as to erect a barrier so as to keep 
the water and dirt and debris from going down on this 
Zoo property, and this more or less served as a 

12 barrier to prevent this fill- 

The Court: What served as a barrier? 

Mr. Carmody: We deposited an elevation along more or 
less the northerly end toward the westerly part of the 
property and that served’ as a barrier to keep the water 
from running down; that served as a barrier to keep this 
water from going down over the hill. 

This work was done in 1942. No complaint was made at 
the time the work was done, our evidence will disclose, and 
it was not until 1948 that the plaintiff complained, and at 
that time we met with the plaintiff; we disclaimed any lia¬ 
bility for any damage, but in the spirit of compromise, 
trying to settle this more or less controversial matter— 
we hadn’t heard from them, it is true, for six years—we 
had very extensive negotiations with the National Capital 
Parks, and as a result of these negotiations we constructed 
a macadam gutter on the western side of our property so 
as to take the water, which the Government at that time 
at least conceded was just flowing in a westerly direction 
but not in a northerly direction forward the Zoo fence—to 
take the water off, not any dirt, because, if you please, this 
was a macadam spillway. In order to do that, we had to 
go and get the approval of the National Capital Parks, and 
we got that approval. 
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The officials of the Zoo were there when this work 

13 was being done, and said nothing about it. Some¬ 
time later, the contention -was made we had damaged 

the fence. 

At the appropriate time we will show you, Your Honor, 
that the only question about the fence are three little sec¬ 
tions which were down, extending no more, I daresay, than 
30 or 40 feet at the most. 

Our contention is—and I am sure counsel will not deny it, 
because while we were out there one day, I saw boys trying 
to do it—that a great deal of this damage is caused by van¬ 
dalism, by boys climbing over the fence and trying to get 
in the Zoo, thereby weakening the fence. 

We will show you that because of the contour of this land, 
this fence is in no different position than a half-dozen other 
places in the Zoo—the fence is down; dirt has been washed 
against it; the pressure of the dirt is there. We have pic¬ 
tures, Your Honor, to show you that in some instances the 
dirt is piled three feet high against the fence. Counsel for 
the Government, I am sure, will contend that this fence, 
when it was laid, was even with the ground. We have pic¬ 
tures to show that because of the natural contour of that 
land— /our H<mcr will take judicial notice that it is nothing 
but hills and dales in that Zoo—and we have pictures to 
show’ in various parts of the Zoo the dirt is up as high as 
three feet. At the very entrance on Adams Mill Road, 

14 we will show that there is dirt piled up against the 
fence right at the very entrance. 

We contend that whatever we did to our land did not 
affect that fence in any manner or degree whatsoever. 

We w’ill show you that the part of the fence which is dam¬ 
aged is- at least 125 and maybe more feet from where our 
property ends. 

We will show’ you, as I have said before, that any work 
which w’e did had no effect whatsoever on this small "section 
of fence. Counsel has pictures and we have pictures, and 
Your Honor will see that there is no dirt up against that 
fence. 

We will show’ you also, if Your Honor please, at the ap¬ 
propriate time, that in the very part of the Zoo where they 
claim this fence is located, that the slope coming down to 
that fence consists today of virgin soil; it is not soil which 
has been washed down, but it is virgin soil, the same as it 
w’as before wre bought the property, and it wras in the same 
condition as it is today. 
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If we show you those facts, we will ask Your Honor to 
enter a judgment for the defendants. 

The Court: I would like to ask Government Counsel, in 
view of the fact this is a nonjury case, I think it would be 
appropriate to ask this question in the opening of the trial: 

Is it the Government’s contention that a property 
15 owner is not free to change the contour of his own 
land? 

Mr. Glendon: I believe he can change the contour of his 
own land, Your Honor, but if as a result of that change of 
contour a sudden or an accumulation of water is directed 
from its normal flow into an artificial drainage, and as a 
further result, if along with the surface water, debris, rock 
and fill are put up against and on someone else’s property, 
our contention is, and we believe the law supports us- 

The Court: Is this a boundary fence or is it a fence on 
Government property? 

Mr. Glendon: It is a boundary fence erected by the 
United States and maintained by the United States. 

The Court: Yes; I understand. Then on one side of the 
fence is the Government property, and on the other side of 
the fence is the defendants’ property; is that correct? 

Mr. Glendon : Yes, sir. 

The Court: So that this debris is deposited on the de¬ 
fendants’ property? 

Mr. Glendon : That is correct; and deposited up against 
our property. 

The Court : I would be very glad to have authorities that 
sustain your position that, assuming these facts to be true, 
because all this has happened on the defendants’ 
1G property, you have a cause of action. 

I am not making up my mind—I just don’t know— 
but it would help if you have authorities on that point, be¬ 
cause the question arises in my mind whether this isn’t 
damnum absque injuria , as long as the debris is on the de¬ 
fendants’ property, and I take it that any property owner 
has a right to change the contour of his land. 

Mr. Glendon: I believe that is true, that he does have 
that right, but when as a result of that change, our property 
is injured—and when I say “our property,” I mean, of 
course, the fence which is our property—I don’t believe that 
is damnum absque injuria. 

The Court: But you are asking for a mandatory injunc¬ 
tion. Wouldn’t your cause of action be limited to what it 
, would cost to fortify the fence so that if any more debris is 
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deposited against the fence, the fence would not be injured? 

Mr. Glendon: No, Your Honor. I think this is in the 
nature of a continuing trespass. 

The Court: That is what I gathered from the complaint, 
but I would be very much helped if you would submit 
authorities. 

Mr. Glendon : I have a couple of cases here. 

The Court : I would be very glad to see them. 

Mr. Glendon: Now— at this time? 

17 The Court: Yes, it would be very helpful, indeed, 
if I could have them now, and I may want to look at 
them at the close of the trial. 

Mr. Glendon: Heath v. Minneapolis, St. Paul, etc., 148 
N.W. 311; Frisbie v. Cowen, 13 App. D.C. 381. 

The Court : Very well; you may proceed. 

Mr. Glendon: Mr. Walker, take the stand please. 

The Court: Do you gentlemen want a rule on the wit¬ 
nesses? 

Mr. Carmody: Mr. O’Donoghue and I have both agreed 
\ve would not need a rule on the witnesses. 

The Court : I shouldn’t think vou would. 


Thereupon, Ernest P. Walker, was called as a witness 
by the plaintiff, and being first duly sworn, w’as examined 
and testified as follow’s: 

Direct Examination. 

By Mr. Glendon : 

Q. Will you state your name and address? 

A. Ernest P. Walker. 

Q. What is your position? 

A. Assistant Director, National Zoological Park. 

Q. How long have you been employed at the National 
Zoological Park? 

A. Slightly over twenty years. 

18 Q. During your period of employment there, have 
you been familiar with the southerly boundary of 
the Zoo propertv where it adjoins the Shapiro property? 

A. Yes. 

Q. Is there at that point a boundary fence? 

A. Yes. 

Q. What was the condition of that fence prior to 1942? 

A. It was in good condition. 

Q. Was it intact? 
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A. Yes. 

Q. Could you tell me whether or not the fence was even 
with the ground? 

A. Yes. 

Q. Throughout its length where it borders the Shapiro 
property? 

A. Yes. 

Q. Were you familiar with the contour of the land of the 
Shapiro property? 

A. Yes. 

Q. Could you describe to His Honor, generally, the 
contour of the land of the Shapiro property? 

A. You mean before or after? 

Q. Before 1942. 

A. Before the grading took place? 

Q. That is right. 

19 A. It was an old cemetery, with a gentle slope to¬ 
ward the Zoo grounds, well-clothed in myrtle, honey¬ 
suckle, and other vegetation. There was a slope both 
northerly and very slightly westerly but it was such that 
the flow of the water was evenly distributed. 

Q. What general direction did the surface water drain 
off prior to 1942? 

A. It filtered down through the vegetation in a northerly 
and westerly direction. 

Q. Prior to 1942 was there any erosion problem in con¬ 
nection with the property owned by the Shapiro’s? 

A. No. 

Q. Did you have any cause to complain prior to 1942 of 
the drainage of the surface w’ater? 

A. No. 

Q. Directing your attention to early 1942, did there come 
a time when the Shapiro propertv was graded? 

A. Yes. 

Q. Were you aware of the fact that it was being graded 
at the time that it happened? 

A. Yes. 

Q. What was the general nature of the grading; how was 
it graded? 

A. They were cutting down the hill that was on the 
southerly portion, and placing the dirt from that 

20 over the northerly portion or lower portion of the 
slop, adjacent to the Zoo property line. 

Q. Was the lot, at the conclusion of the grading, more 
or less leveled? 

A. Essentially level on top. 
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The Court: I didn’t catch the question. 

Mr. Glendon : I asked him if the lot, at the conclusion of 
the grading, was more or less level? 

The Witness: Yes. 

By Mr. Glen don : 

Q. At the time that this grading was going on, did you 
take any action in connection with the grading? 

A. Yes. 

Q. What did you do, sir? 

A. I went over onto the site and saw the man who was 
operating the power shovel, and there were two or three 
meetings in the course of which I was finally able to meet 
the foreman on the job. I pointed out and discussed with 
him- 

Mr. Carmody: Just a minute. I object to any discussion 
with the foreman. 

The Court: Objection sustained. 

By Mr. Glendon: 

Q. What was your reason for contacting the people on 
the job? 

Mr. Carmody : I object. 

21 The Court: Objection sustained. 

By Mr. Glendon: 

Q. Did you talk with Mr. Shapiro or any of his employ¬ 
ees? 

A. I talked to some of the employees. I was unsuccess¬ 
ful in reaching Mr. Shapiro. 

Q. "What did you say to them and what did they say to 
you? 

Mr. Carmondy: I object, if Your Honor please, to any 
conversation. 

The Court: I suppose that is offered for the purpose of 
negativing any charge of laches? 

Mr. Glendon : That is correct; and also to bring out that 
this condition was brought to their attention. 

The Court: Of course, except for the purpose of negativ¬ 
ing the charge of laches, I think anything that was said by 
an employee of the Shapiros would be hearsay. 

Mr. Glendon : I might say, Your Honor, that as agents 
of the Shapiros, they would be bound. 
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The Court: You would have to show that they were 
clothed with authority to make admissions. 

Mr. Glendon : I will offer it for the purpose of negativ¬ 
ing laches. 

The Court: You are not charging laches here, are 
you? 

22 Mr. Carmody: If Your Honor please, I suppose I 
am. 

The Court: I know you are, in the pleadings. Actually, 
you are not serious about that, are you, because the Govern¬ 
ment is not bound either by the statute of limitations or by 
laches. 

Mr. Carmody : That is right. 

The Court : In the exercise of proper caution, it is proper 
for counsel to plead laches and the statute of limitations, 
but if you will say you are not going to pursue those de¬ 
fenses, I will exclude this evidence. If, however, you feel 
you would like to assert the defense of laches, then I will 
allow it. 

Mr. Carmody : I will not press that. 

The Court: Very well. 

Mr. Glendon: I might further say, Your Honor, I am 
offering this also because of the opening statement of the 
counsel for defendants, in which he said nothing was done 
by the Government to bring this matter to their attention. 

The Court: I understand that he did make that statement, 
but that is not a matter of defense. Counsel concedes that 
laches are not chargeable against the Government. 

By Mr. Glendon : 

Q. Do you have communications and letters with you, 
Mr. Walker, in which this matter was called to the 

23 attention of the defendants? 

A. Yes. 

Mr. Glexdon: Would you produce those, please, or cop¬ 
ies? 

(Witness complies with counsel’s request.) 

Mr. Glendox: Will you mark these for identification as 
Plaintiff’s Exhibit 1. 

Mr. Carmody: If Your Honor please, counsel didn’t serve 
me with any notice to produce the original; I haven’t seen 
the letter. 

The Court : Suppose you look at it. 
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Mr. Glendon : I am going to show it to him, Your Honor. 

Mr. Carmody: If Your Honor please, I have withdrawn 
any defense of laches, and this is a mere assertion of a 
claim- 

The Court: It hasn’t been offered in evidence yet, so I 
think any objections are premature. 

Mr. Glendon : I believe I will not offer that at this time. 

The Court : I would suggest to you, Mr. Glendon, that in 
view of the fact the defense of laches and the statute of lim¬ 
itations are withdrawn, you don’t have to show the evidence 
that you have asserted the claim. 

Mr. Glendon: I will reserve that at this time. 

24 By Mr. Glendon : 

Q. Mr. Walker, as a result of this grading and the change 
in the contour of the land, will you describe the conditions 
that resulted? 

A. At the time of the grading, small amounts of earth 
rolled down against the fence and a small log rolled down 
against it. A steep slope was left, that is, it would be the 
angle or position just as the dirt was dumped from the 
power shovel; and the dirt was at too steep a gradient to 
remain there permanently; as it would get wet, it ran down 
and worked down, and it gradually continued and built up 
with the irregularities, that is, the little valleys developing 
into bigger valleys, and washing resulted. 

Q. Will you describe, over the period of years, what has 
been the net result of this grading and contour-changing? 

A. The result has been that heavy quantities of dirt 
washed down against the fence and broke the fence down 
at one place for some several feet, and at other places built 
up against the fence so that there is only a small amount 
of the fence projecting above the ground-level; I say, a small 
amount—maybe three to three-and-a-half feet above the 
ground-level as it is built up against the fence. 

Q. Along how much lineal frontage does this situation 
exist? 

A. There are about three places where the deepest 

25 portion has occurred. I don’t recall the exact length 
of each one of them. 

Q. Can you give us an approximate estimate, Mr. Walker? 

A. In the neighborhood of 150 feet, if I recall correctly. 

The Court: I didn’t catch your question, Mr. Glendon. 

Mr. Glendon : I asked him if he could .give us an approx¬ 
imation of the distance, and he said he didn’t recall. 

The Court: Distance of what? 
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Mr. Glendon: The distance of the line on which this 
debris existed along the fence. 

The Witness: I said, approximately 150 feet. 

By Mr. Glendon : 

Q. Mr. Walker, have you taken pictures along the 
fence line where this condition exists? 

A. Yes. 

Q. I show you these pictures and ask you if you have 
taken these pictures? 

The Court: Is there any dispute over the authenticity 
of these pictures? 

Mr. Carmody: I have a number of pictures, too, and I 
suppose, if counsel has no objection to mine, I have 
no objection to his. 

26 Mr. Glendon : I have no objection to his pictures, 
provided that we have the same arrangement, that 

they will not object. 

Mr. Carmody: I have other pictures, and I understand 
you don’t admit they are relevant but you don’t want me 
to bring the photographer down. 

The Court: I think you gentlemen should admit the 
authenticity of each other’s photographs and not require 
any formal proof. 

Mr. Carmody : I will be glad to do that. 

The Court : In fact, you generally do that at pre-trial. 
Mr. Glendon: I will do that. 

The Court: Do you want to offer those photographs 
in evidence? 

Mr. Glendon : I do, Your Honor. 

The Court: They will be admitted. You might state 
what they purport to represent. 

Mr. Glendon : Yes, Your Honor. They purport to repre¬ 
sent the conditions along the fence at various places. 

The Court: But I want to know whether they represent 
before or after. 

Mr. Glendon : They represent after, Your Honor. 

The Court: Very well; you may proceed in the mean¬ 
time. 

27 (The photographs referred to were marked Plain¬ 
tiff’s Exhibits 2-A through 2-G for identification.) 

By Mr. Glendon : 

Q. What is the date of those pictures, Mr. Walker? 





26 


A. The date is marked on several of them. The pictures 
were taken at different times. 

The Court: There are no dates marked on these that 
I have. 

The Witness: I think there is a date marked there in the 
margin, Your Honor. 

The Court: Mr. Glendon, these photographs represent 
the Zoo side, or the defendants’ side of the fence? 

Mr. Glendon : I think they are taken from the Zoo side. 
Is that correct, Mr. Walker? 

The Witness: That is right. 

Mr. Glendon : Will you mark that one. 

(The photograph was marked Plaintiff’s Exhibit No. 3 
for identification.) 

By Mr. Glendon : 

Q. Mr. Walker, will you describe this particular picture 
to His Honor, relating where it was taken from and where 
it was to? 

The Court: For the purpose of the record, w T ill you 
identify the exhibit number? 

28 Mr. Glendon: Exhibit No. 3, Your Honor. 

A. Exhibit No. 3 is a view taken from the Zoo grounds 
near the road, looking across the ravine and toward 
the top of the Shapiro fill, with the fence showing approxi¬ 
mately midway between the two, and down at the bottom, 
wdth a man standing by it, showing the fill of dirt against 
the fence. 

By Mr. Glendon : 

Q. Mr. Walker, have you taken another series of pic¬ 
tures recently, in connection with this case? 

A. Yes. 

Q. Do you have those with you ? 

A. Yes. 

The Court: Do I understand that Plaintiff’s Exhibit 3 
was taken from the defendants’ side of the fence? 

Mr. Glendon: Plaintiff’s side of the fence, looking up 
the hill. 

The Court : Suppose we take a short recess at this time. 

(Short recess.) 

The Court : You may proceed, gentlemen. 


27 


Mr. Glendon: Will yon mark these photographs Plain¬ 
tiff's Exhibits 4-A through 4-F? 

(The photographs referred to were marked Plaintiff's 
Exhibits Nos. 4-A through 4-F for identification.) 

29 By Mr. Glendon : * 

Q. Will you take these pictures, which have been marked * 
for identification, and go through them and point out to 
the Court the approximate situation, place, and the amount 
of damage, and amount of debris that is piled? 

A. Exhibit 4-A is a view of a man standing on the Zoo 
side of the fence, holding a rule and showing the height of 
one of the lower portions of the material that is washed 
against the fence. That was one of the rather minor places. 

Plaintiff’s Exhibit 4-B is also a man standing on the Zoo 
side of the fence, holding a rule practically against the 
fence, and showing the height of the material that is piled 
up against the fence, right at the rule; and at the lefthand 
portion of the picture is shown sort of a drainage, where 
the earth has been dug away to prevent it from piling up 
so high against the fence. 

Do you want the elevation of the earth at that point? 

Q. Yes. . 

A. According to this rule, there was about 26 or 27 inches 
of material piled against the fence at that point. 

Plaintiff's Exhibit 4-C is a view taken from the Zoo side, 
roughly paralleling the line of the fence, showing a work¬ 
man on the Zoo property under a fence post that has been 
bent over by the weight of the soil against the fence. 

Mr. Carmody : I move to strike out that last char- 

30 acterization, if Your Honor please. 

The Court: I think the witness is just explaining 
what the picture means to him; I will allow it. Motion 
denied. 

A. (Continuing) It shows the manner in which the fence 
is bulged over onto the Zoo grounds by that weight. 

Mr. Carmody: Has this been received in evidence, if Your 
Honor please? 

The Court: Are these exhibits being offered in evidence? 

Mr. Glendon : They are, Your Honor. 

The Court: In order to keep the record straight, I think 
you should say so. 
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Mr. Glendox : I thought that was understood. Mr. Car- 
mody said he was stipulating as to all pictures. 

The Court : He was only stipulating that you do not have 
to prove the authenticity of the photographs. You have not 
offered any of them in evidence yet. 

Mr. Glexdox : I ain offering them in evidence at this time. 
The Court: Which ones are you offering in evidence? 
Mr. Glendox : I am offering the ones Your Honor has. 
The Court: But let the record show which ones you are 
offering. 

31 Mr. Glexdox : Exhibit 3,1 believe, are the first set. 
The Court: How about all these, marked 2-A, 2-B, 

2-C, and so forth—are they being offered in evidence ? 

Mr. Glexdox : Yes; they are. 

The Court: Well, make an offer on the record, Mr. 
Glendon. 

Mr. Glexdox : Very well. I offer all the pictures. 

The Court: What do you offer? 

Mr. Glexdox: May I see them, so I can identify them? 
The Court : Yes. 

Mr. Glexdox : I am offering Plaintiff’s Exhibits 2-A, 2-B, 
2-C, 2-D, 2-E, 2-F, and 2-G; Plaintiff’s Exhibit 3; Plaintiff’s 
Exhibits 4-A, 4-B, and 4-C. 

The Court: What is the one concerning which the wit¬ 
ness has just been interrogated? 

Mr. Glexdox : I think it was 4-C. 

The Court: That is as far as you have gone? 

Mr. Glexdox : Yes, Your Honor. 

The Court: Any objection? 

Mr. Carmody: May I look at them a minute, Your Honor? 
The Court: Surely. 

Mr. Carmody: I object to all of these exhibits, if 

32 Your Honor please, unless this witness fixes the 
locale, just where they were taken with reference to 

the particular part of the fence. This is a pretty long fence, 
and I want to tell counsel now r that the part of the fence 
.that is down, as I said to Your Honor in the opening state¬ 
ment, is at least 100 feet away from our property. 

The Court: I think your point is well taken. You have to 
show that these photographs represent part of the fence 
that constitutes the boundary between the plaintiff’s and 
the defendants’ property, and not any other part of the 
fence. 

Mr. Glexdox : Yes, Your Honor. We are prepared to 
bring in a plat showing the boundary line. 



29 


The Court: Perhaps this witness can state where these 
photographs were taken. 

Mr. Glendon : I think he can, approximately, in point of 
distance. 

The Court: I am going to admit these photographs to 
show that they were taken along those parts of the fence 
wdiich constitute the boundary line between the two prop¬ 
erties. 

By Mr. Glendon: 

Q. Mr. Walker, can you tell us whether or not these pic¬ 
tures represent the fence along the boundary line between 
the property of the Zoo and the property of Shapiro ? 

33 Mr. Shapiro: Of your own personal knowledge, 
that is. 

The Court : Of course. 

The Witness: Of course. 

Mr. Glendon : That applies to all these pictures that have 
so far been identified and offered in evidence? 

The Court: What is that? 

Mr. Glendon : I am asking if that answer, “Yes,” applies 
to all the pictures that have so far been identified and of¬ 
fered in evidence. 

The Court : Yes. Then I will overrule the objection and 
admit the photographs. 

(Thereupon Plaintiff’s Exhibits Nos. 2-A, 2-B, 2-C, 2-D, 
2-E, 2-F, and 2-G; Plaintiff’s Exhibit No. 3; Plaintiff’s 
Exhibits Nos. 4-A, 4-B, and 4-C, being photographs, were 
received in evidence.) 

By Mr. Glendon : 

Q. I show you what has been marked for identification 
as Government’s Exhibit 4-D; does that represent the 
property of the United States and the property of the 
Shapiros? 

A. It does. 

Q. And will you point out to the Court what the picture 
discloses ? 

A. Exhibit 4-D is a picture of the Zoo fence as viewed from 
a position on the Zoo grounds, a few feet away, and 

34 showing the Shapiro property in the background. 

The man standing at the extreme left is standing 
by a portion of the fence under which at one time the con¬ 
centrated water flow had washed out a portion, and since 
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then more material has piled up so that it is well above his 
knee. The hat just to the right of the post in the middle 
of the picture indicates the point under the fence at which 
water is still continuing to flow. 

Q. You state the hat under the fence represents the place 
where it is washed out? 

A. That is right. 

The Court: Are you offering this in evidence? 

Mr. Glexdox : I am, Your Honor; yes, sir. 

Mr. Carmody : I object, if Your Honor please, to the hat 
being characterized as the place w T here the water still con¬ 
tinues to flow, unless there is some proof. 

The Court: I think he has stated that as a fact, of his 
own observation. 

Mr. Carmody: He hasn’t been interrogated on that. 

The Court : Perhaps he should be asked about it; it is not 
responsive to any question, but it is relevant, and there is 
no use going through the form of requiring counsel to ask 
the proper question. I will admit this exhibit. 

35 (Thereupon the photograph marked Plaintiff’s 
Exhibit 4-D for identification, was received in evi¬ 
dence.) 


By Mr. Glendon : 

Q. I will show you Plaintiff’s Exhibit 4-E and ask you if 
that represents a picture of the Government’s property and 
the Shapiro property? 

A. It does. 

Q. Will you describe that to the Court, please? 

A. Exhibit 4-E is a view of the fence between the Shapiro 
property and the Government property, taken from a point 
a few feet inside the Zoo grounds, that is, a few feet inside 
from the fence, showing a man holding a six-foot rule, and 
there is a mass of, material, soil is washed down from the 
Shapiro ground against the fence at this point so that it has 
left no more than half of the fence projecting above the 
ground-level. 

Mr. Glendon : I will offer that in evidence at this time, 
Your Honor. 

The Court: It may be admitted. 

(Thereupon the photograph heretofore marked Plain¬ 
tiff’s Exhibit Xo. 4-E for identification, was received in 
evidence.) 
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By Mr. Glendon : 

Q. I show you Plaintiff’s Exhibit for identification 

36 No. 4-F and ask you if that shows the Shapiro prop¬ 
erty and the plaintiff’s property? 

A. It does. 

Q. Will you describe the picture? 

A. It is a view taken from the Zoo grounds on the hillside 
just below the road and looking in a southerly direction 
toward the Shapiro property, and with the Government’s 
fence, that is, with the boundary fence between the Govern¬ 
ment land and the Shapiro land, near the middle of the pic¬ 
ture ; two men appear in it, and it shows some of the earth 
that has washed against the fence, and the fact that the 
fence is crushed down badly at that point so that it is not 
up to its normal height. 

Mr. Glendon : I will offer that in evidence at this time. 

The Court : It may be admitted. 

(Thereupon the photograph heretofore marked Plain¬ 
tiff’s Exhibit No. 4-F for identification, was received in 
evidence.) 

By Mr. Glendon : 

Q. I show you Government’s Exhibit 2-A—1 don’t believe 
you have described that to the Court. Will you do that, 
please ? 

A. Exhibit 2-A is a view taken from the Zoo side of the 
fence, looking in an easterly direction, showing the 

37 mass of soil piled up against the fence on the Shapiro 
side, and also soil on the Government side of the fence 

that had been washed there, and that had also been shoveled 
over there by the workman who is shown somewhat in the 
background of the picture. 

It also shows one fence post in the immediate foreground, 
braced up by a hole that the Shapiro workmen had put there, 
and other fence posts leaning considerably, and one almost 
horizontal, and the fence badly fallen down; in fact, a por¬ 
tion of the fence at that point is almost horizontal. 

Mr. Glendon : I believe this has been offered in evidence 
and received, already. 

The Court: How many more photographs have you? 

Mr. Glendon: I have just one more that I wish him to 
describe in detail, Your Honor. 

The Court : I am going to suggest, I don’t think it is nec¬ 
essary to describe each photograph, if there are a great 
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many photographs, because you can offer them in evidence, 
and the Court on inspection*of the photographs can deter¬ 
mine what they are. 

Mr. Glendon : I have one more which I would like to have 
described. 

The Court : Very well. 

By Mr. Glestdon: 

Q. Will you describe Plaintiff’s Exhibit 2-B? 

38 A. Plaintiff’s Exhibit 2-B is a view taken from 
the Zoo grounds, not far from the road, looking in a 

southerly direction toward the Shapiro property, showing 
the fence slightly in front of the middle line of the picture, 
with a man standing by it at a point at which soil is piled up 
against the fence, and a fence post bent considerably from 
the weight of the soil that has been against it, and it shows 
the top of the bank of the Shapiro fill. 

Q. Have you inspected the top of that bank, Mr. Walker? 

A. I have. 

Q. Would you describe it, please? 

A. There are a number of gullies along the edge of that 
bank. 

Q. Which direction do those gullies flow? 

A. Leading toward the Zoo fence and the Zoo property. 

Q. Is the gully beyond there vegetated? 

A. No. 

Q. What does it consist of? 

A. It is practically a bare gully, with bad erosion; it is 
washed out—it became a gully by erosion; the soil that is 
now against the fence being from the gullies, that is a por¬ 
tion of them, at any rate. 

Q. Will you describe the angle of the slope there? 

A. It is a very steep slope. It is just as steep as soil will 
lie, and it won’t stay there continually unless it be 

39 held in vegetation, and so forth. 

Q. Is that an active gully now? 

A. No water from the top of the fill is pouring down 
it,, but it acts as a drainage basin, itself, and a result it is 
still eroding, with the head of it naturally working back. 

Mr. Glendon : I would like to invite the Court’s attention 
to Exhibit 3, which I think is a better picture of what was 
just described. 

The Court: Are you offering it in evidence? 

Mr. Glendon : I think it was received. 
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The Court : It may be admitted. *• 

Mr. Glendon: And Exhibits 2-C and 2-D. 

(The photographs, Plaintiff’s Exhibits 2-C, 2-D, and 3, 
were heretofore received in evidence.) 

Mr. Carmody: If Your Honor please, at any point in 
those pictures where the fence is down, if they are admitted, 
may it be conditioned upon counsel showing that we own 
the adjacent property? 

The Court : I think I shall require counsel to show that; 
otherwise, the photographs would become irrelevant. 

Mr. Glendon : Mr. Walker has testified to that. 

The Court: I understood so; I understood the witness 
testified that each of these photographs represented 

40 a part of the fence of the boundary line; that is, on 
one side the photograph was the plaintiff’s property, 

and on the other side the defendants’ property. 

Mr. Carmody: He did make that statement during the 
course of one of these rather long answers, and rather than 
interrupt him, I didn’t move to strike it, but manifestly 
it isn’t the way to prove the ownership of property. I 
wouldn’t-insist upon this, except that I have been advised 
by competent surveys that where this fence is down, it is at 
least 125 feet away from our property. 

Mr. Glendon: I would say, apart from Mr. Walker’s tes¬ 
timony, if we show that the debris that is piled up against 
•and onto our property stems from the Shapiro property, 
that even if what Mr. Carmody says is true, the pictures 
would still be relevent. 

The Court: Well, without passing upon the validity of 
your theory—of course, you have a right to support your 
theory by evidence; in other words, you contend that irre¬ 
spective of whether the fence was affected in those portions 
of the boundarv or whether it was affected bevond that 

4/ _ V 

point, so long as it was affected by debris coming from the 
defendants’ property, that you have a cause of action? 

Mr. Glendon : Yes, Your Honor. 

The Court: I wanted to be sure what the Government’s 
position was. I am going to let you offer your evi- 

41 dence in support of your position, without expressing 
any opinion as to whether your position is sound or 

not. - . . 

By Mr. Glendon : 

Q. Mr. Walker, the erosion which you have described, is 
that continuing at this time? 

A. Yes. 


i 
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Q. Are there further deposits being put up against? that 
fence? 

A. Yes. 

Mr. Glendon : That is all. 

Cross-Examination 
By Mr. Carmody : 

Q. Mr. Walker, how long did you say yon have been em¬ 
ployed at the Zoo ? 

A. Slightly more than twenty years. 

Q. And were you there when this fence was originally 
installed? 

A. Yes. 

Q. When was it originally installed? 

A. About *31,1 believe it was. I think I have a memoran¬ 
dum here. It was erected between March 1, 1930, and June 
30,1931; I don’t remember the exact date on that. 

Q. Between March- 

A. Between March 1,1930, and June 30,1931. 

Q. At that time did you more or less supervise the 
42 installation of the fence? 

A. Yes. 

Q. And was the fence placed even with the ground all 
around the Zoo ? 

A. It was. 

Q. And at all places in the Zoo; is that right? 

A. Yes. 

Q. Are there any other places in the Zoo where dirt is up 
against the Zoo property, caused by the erosion, as you 
characterize it—are there any other places, other than adja¬ 
cent to the Shapiro property? 

A. There are a good many places where a few leaves are 
against it, or a very minor amount of dirt, but no place 
where the fence has been damaged. 

Q. Are there any places where dirt has washed down 
against the fence? 

A. Oh, there would be numerous places where a very 
small amount- 

Q. Are there any places in the Zoo, other than those which 
you have shown by this picture, where the fence is down? 

A. Right at the creek, it is occasionally washed down by 
flood water, and last night an automobile ran into the fence 
upon Klingle Road, but those are things that are corrected 
as rapidly as possible: 
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43 Mr. Glendon : I really don’t think this is relevant 
to the issue. 

The Court: This is cross-examination. I think Mr. Car- 
mody is starting to establish that this is a case of de minimis. 

Mr. Carmody : That is right. 

The Court : He has a right to establish his theory. 

By Mr. Carmody : 

Q. Confining your attention to where you enter the Zoo, 
after you come in under the Calvert Street Bridge—do you 
know where I am speaking about? 

A. You mean coming in down Adams Mill Road? 

Q. No, sir. You are down in the park-and you come under 
the Calvert Street Bridge? 

A. Yes. 

Q. There are two big posts there, are there not? 

A. Yes. 

Q. That is one of the main entrances of the Zoo, isn’t it? 

A. Well, it is an entrance; sometimes it is open and some¬ 
times it is closed. 

The Court: Which entrance are you referring to? 

Mr. Carmody : I am referring to the entrance as you come 
under the Calvert Street Bridge and you enter the park 
and you go across sl ford; and as you are traveling 

44 north, that is, to enter into the Zoo from downtown, 
the fence on the right is absolutely down, isn’t it? 

The Witness: It is sometimes washed down-by floods; 
when Rock Creek takes one of its extreme flood stages, it 
does wash it down. 

By Mr. Carmody: 

Q. It has been down for some time, hasn’t it? 

A. It has been down and up from time to time. 

Q. When is the last time it was put up? 

A. I don’t know. Our mechanical men more or less take 
care of those things as a routine matter, and I may not have 
heard of it. 

Q. You don’t know then as a matter of fact that it was 
down and up, do you? 

A. I know it has been down and it has been put up. 

Q. Will you tell the Court when was the last time, if you 
know? 

A. I don’t remember. 

Q. Has it been within the last three years? 

A. I don’t remember. 
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The Court: Mr. Carmodyi it seems to me the mere fact 
the fence may have been destroyed and damaged at other 
places, by other causes, would not constitute a defense to 
this action. 

Mr. Carmody : If Your Honor please, I am going to 

45 show, however, that because of the contour of the 
land, perhaps not at that far point, you just can’t 

help dirt washing down, and at other places there is dirt 
three feet high, at some of the entrances. 

By Mr. Carmody : 

Q. You do know of places at other points in the Zoo, not 
adjacent to the Shapiro property, where dirt is as high as 
two or three feet, Mr. Walker? 

A. No; I don’t know of any place. 

Q. Do you know of this place where I have invited your 
attention to, that entrance where the entrance more or less 
parallels the creek ? 

A. You mean down right along the creek? 

Q. Yes. 

A. Yes. 

Q. Have you ever stood on that bank and looked across 
the fence, looking in what w T ould be an easterly direction, 
and seen the fence at that point? 

A. You mean have I stood at the road and looked easterly 
along the fence? 

Q. Yes; across the creek. 

A. I have been there and looked, along there; I haven’t 
been there right recently. 

Q. Do you know the entrance on Adams Mill Road? 

A. Yes. 

46 Q. Isn’t it a fact that as you enter the Zoo, on your 
right, that there is dirt piled up against the fence 

there at that entrance? 

A. No; that is not a fact. 

Q. It is not a fact? 

A. You see, there is a knoll there, of the original granite 
rock, with a big oak tree growing on it, and when the fence 
was installed, that soil w*as cut away, and there is a little 
pocket, and leaves drift in there, but no soil there, there is 
nothing to speak of. 

Q. In a great many of these pictures which you have 
characterized as dirt, it is nothing but leaves; isn’t that 
true? 

A. No; it is not. 
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Q. Some of it is leaves, is it not! s : * 

A. It might be that there are a few leaves, of course, on 
top of the material, or even through it, but no material 
quantity or no material depth of it is leaves. 

Q. Throughout the Zoo and throughout the fence, you 
never rake the leaves away from the fence at any point, do 
you? 

A. Sometimes. I just mentioned a moment ago that we 
did at that place there by Adams Mill Road, and occasion¬ 
ally do it where it would be impairing the value of the fence. 
Q. As a matter of fact, don’t you have an accumu- 

47 lation of leaves not only at this point where these 
pictures are shown, but at other places throughout 

the Zoo alongside the fence? 

A. Of course, leaves blow back and forth; one day there 
might be quite a number, and then another day there would 
not be so many. 

Q. In 1942, you said, there was a gentle slope toward the 
Zoo. 

A. The original contour—you are referring to the Sha¬ 
piro land ? 

Q. Yes. 

A. Yes, sir. 

Q. And was that fence to the north? 

A. It was northerly and westerly. 

Q. And your property, of course, was north of the Sha¬ 
piro property? 

A. That is right. 

Q. And it was also west of the Shapiro property? 

A. I don’t know whether you would say we were west of 
the Shapiro property at that point or not. The National 
Capital Park ground comes in there, and T would have to 
have a compass right on it to be sure whether we would 
want to say north or west. In general, we are north of the 
boundary. 

Q. On your direct examination, in response to a 

48 question of where this fence was down, you are 
absolutely certain the Shapiro property is adjacent 

tO it? . 

A. Yes. 

Q. Have you run a line there? . ’.: 

A. Our men- 

Q. I am asking if you have. _: 

A. The line was surveyed- 

Q. Just a minute. Would you mind answering my ques- 
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tion and then you may explain, if you will? My question 
is, did you, yourself, run a line there? 

A. No. 

Mr. Glendon: May he explain his answer, Your Honor? 
The Court: Beg pardon? 

Mr. Glendon : He seemed to want to give an explanation 
to his answer; may he explain? 

The Court : If you want to explain your answrer, you may 
do so. 

The Witness: Since I understand his question, I don’t 
think it is necessary. I did not run a surveyor’s line there. 

By Mr. Carmody : 

Q. So you, of your owm personal knowledge, you have 
no knowledge of the fact that where that fence is damaged 
in the three links, that the Shapiro property is adja- 

49 cent to it or not? 

A. I know that the District Surveyor ran the line 
for that fence, and the fence was built on the line. 

Q. And you were there when he did it; is that so? 

A. Yes. 

Q. You w’ere present—what was his name? 

A. i wasn’t present at all times but I exercised general 
supervision over it. 

Q. Over the District Survevor? 

A. No. 

Q. Over what surveyor did you have jurisdiction? 

A. I said, w T e built the fence on the line laid out by the 
District Surveyor. 

Q. Yes, sir, I understand that, but my question is, and 
getting back to it, you have no personal knowledge of 
wrhether or not, where, the fence is dowm, that the Shapiro 
property is adjacent to it; isn’t that so? 

A. The fence w^as put on the line fixed by the District 
Surveyor. 

The Court: Is it your contention now, Mr. Carmody, that 
somebody else’s property adjoins the Shapiro property, 
and adjacent to the Zoo; is that your point ? 

Mr. Carmody: Yes; it is the United States’ property, as 
a matter of fact. As a matter of fact, the United States’ 
property is back of our property. We face east-and- 

50 west, and the United States’ property is back of our 
property, and w’here the fence is down, is property 

owned by the United States on the other side, that is on what 
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would be this side of the fence, that is the side nearest town. 

The Court : Is it your contention, in those places where 
the fence is down, the fence is not a boundary fence but runs 
through the Government property? 

Mr. Carmody: It is a boundary fence, if Your Honor 
please, but it is way beyond our property line. 

The Court: Is it a boundary line between Government 
property and someone else’s property, someone other than 
the defendant—is that your point? 

Mr. Carmody: I don’t know why they put it up there. It 
is a boundary fence that they put up, apparently, so they 
could encompass the Zoo. 

The Court: But a boundary fence between whose prop¬ 
erty ? 

Mr. Carmody: Between the Zoo on the one hand, and the 
property owned by the National Capital Parks. 

The Court: You mean between the Zoo and other prop¬ 
erty? 

Mr. Carmody: Yes, at that particular point where the 
fence is down. 

The Court: That is your contention? 

Mr. Carmody : Yes, sir. 

51 Mr. Glexdox: May I invite Your Honor’s atten¬ 
tion to the answer, in which the defendants admit that 
their property borders on and is adjacent? 

The Court: Surely, but he says the boundary fence ex¬ 
tends beyond the confines of the defendants’ property, and 
that the places where there is a breakage are beyond the 
part of the fence that constitutes a boundary line between 
the plaintiff’s and the defendants’ property, and it is in that 
part, in an area where it constitutes a boundary line be¬ 
tween two different kinds of Government property. 

Mr. Glexdox : I understand that, but I don’t think he can 
urge that, in view of his answer. 

The Court : I think he can. I am not going to hold people 
too strictly to technicalities. I don’t see that there is any¬ 
thing in the answer that would bar this claim. 

Mr. Glexdox: I would say, in the second defense, Nos. 
3 and 4, Your Honor. 

The Court: I don’t see that there is anything in the sec¬ 
ond defense that contradicts the defendants’ present con¬ 
tention. He admits that a portion- 

Mr. Glexdox: (Interposing) A portion, exactly. 

The Court: * * that a portion of the National Zoo¬ 

logical Park is adjacent to and borders upon property 
owned by the individual defendant.” He doesn’t deny that 
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at this trial. All he says is that the breakage which 

52 you charge occurred in other parts of the fence. 

Gentlemen, before we recess for lunch, I want to 
say this to Government Counsel: 

I have examined the two cases that you have cited, and 
each of them involves a deposit of property—in one instance 
water, and in the other instance, I think, dirt—on the adja¬ 
cent property. My question is whether you have any au¬ 
thorities sustaining your right of action where no physical 
property was deposited on the plaintiff’s property. 

In other words, I am just wondering whether this isn’t 
inconsequential damage, because there was no direct inva¬ 
sion of the plaintiff’s property as there was in those two 
cases. 

I am saying this now, before we recess for lunch, because 
you might consider this question and possibly have some 
authorities. 

Have you any authorities on that, Mr. Carmody? 

Mr. Carmody: No, if Your Honor please, because I • 
haven’t been able to find any. All the authorities I had 
showed that we had a right, so long as we didn’t channel 
water in a direct channel. 

The, Court : I will be very glad to have any authorities 
after we reconvene this afternoon, gentlemen. 

(Thereupon, at 12:30 o’clock p.m., the trial was recessed 
until 1:45 o’clock p.m.) 

53 Afternoon Session 

(Thereupon, at 1:45 o’clock p.m., the trial was resumed, 
pursuant to the adjournment taken.) 

Thereupon, Ernest P. Walker, the witness on the stand 
at the time of the adjournment, resumed the stand and testi¬ 
fied further as follows: 

Cross-Examination (Continued) 

By Mr. Carmody : 

Q. Mr. Walker, I believe you testified there was an old 
cemetery on this property which is now owned by Shapiro? 

A. Yes. 

Q. And you characterized the slope as a gentle one to¬ 
ward the Zoo grounds, did you not? 

A. That is right. 

Q. Did you ever take any measurements of it? 
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A. No; I never took any measurement of it. 

Q. Would you be able to form an estimate as to bow 
much slope there was, how much drop there was, for ex¬ 
ample, from the southern end of the property to the north¬ 
erly end? 

A. I would hardly want to guess on that. 

Q. On what basis did you characterize it then as a gentle 
slope—just an ocular vision? 

A. That is right. • - 

Q. As you enter the Zoo property from Adams Mill 

54 Road, you go down quite a steep hill, do you not? 

A. There is a slope there; yes. 

Q. Would you characterize that as a small slope or a 
gentle slope? 

A. It is an automobile road; it is not steep. 

Q. What is to the right of the property—is that even 
with the road? 

A. From the road, you say, to the right of the road? 

Q. To the right of the road as you are going down. 

A. There is a hill there rising up to the Zoo office. 

Q. And then to the left of the road, as you go down, is 
what? 

A. There is a short slope toward the ravine, a slight 
ravine within a few feet of the road there. 

Q. And this fence is down at the bottom of that ravine; 
is that not so? 

A. No; it is up on your side of the ravine. 

Q. -But there is a gully between the road and the Shapiro 
property, is there not? 

A. Yes—not a gully but a natural valley. 

Q. Would you say that on the easterly end of this prop¬ 
erty—and that would be the part which is nearest Adams 
Mill Road—that the drop was as much as 38 feet in 350 feet; 
that is, from Shapiro’s property down to the fence? 

A. You mean a difference of elevation from the 

55 upper end of the line down to what point? 

Q. Down to the fence.' 

A. You say 38 feet? 

Q. Yes; in 350 feet. 

A. It might be. I would hesitate to guess that in feet. 
Just a moment; you gave a point of 350 feet down—why 
that particular distance ? I am trying to fix a little mark in 
my mind as to where that 350-foot bank is. 

Q. Take the Shapiro property, from the southerly end of 
it, and take that as a point in 1950 down to the dividing line 
between the property—what would you say the drop was? 
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A. I am not sure that I follow your question on that. 
Are you following the boundary line ? 

Q. No, sir. You have said that the property sloped to¬ 
ward the north, have you not, and west ? 

A. The old slope. 

Q. Yes; it is north and west, and you have characterized 
that slope as gentle. 

A. Yes. 

Q. 1 am trying now to find out if you know anything at 
all about just how steep that slope was. Do you or not, 
sir? 

A. I wouldn’t want to state it definitely in feet or per¬ 
centage. 

Q. You say, in response to counsel’s question, that 

56 dirt and a small log was against the property. 

A. That is right. 

Q. You have had a lot of trouble with boys climbing over 
that fence, haven’t you? 

A. Sometimes boys have gone over it, after the fence was 
broken down by your dirt. 

Q. Not only in that part of the Zoo but in other parts 
of the Zoo, you have trouble with boys climbing over the 
fence? 

A. Not much. 

Q. You have some, haven’t you? 

A. Once in awhile, but not- 

Q. And it is caused by the fact that the earth is built up 
around the fence so that the boys can climb over the fence 
without anv other aid; isn’t that true? 

A. No. 

Q. How do they get over the fence? 

A. Sometimes they will put sticks through the links and 
improvise a ladder that way. 

Q. And that is done at parts other than what we are con¬ 
cerned with here? 

A. You can see where they have gone, where they have 
climbed. 

Q. And it has been done here, too, hasn’t it? 

A. You mean putting the sticks through there, or 

57 going over? 

Q. Putting the sticks through for the purpose of 
making steps to go over the fence. 

A. I think I saw* a stick there one time. 

Q. And this small log that you characterize, in the eight 
years that this condition you say has existed, isn’t that a 
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small log brought down there for that purpose, for the boys 
to get over the fence? 

A. It rolled down there at the time of the work being 
done by your outfit. 

Q. Did you see it roll? 

A. No, but you could plainly see it had rolled. 

Q. There is a great deal of underbrush there, is that cor¬ 
rect, all throughout this section? 

A. There was not heavy underbrush before. 

Q. Before when, sir? 

A. Before your work began there, it was not a heavy 
underbrush. There was some underbrush there, a heavy 
clothing of myrtle and honeysuckle there. 

Q. There were a lot of big trees there, weren’t there? 

A. There were some large trees; yes. 

Q. And those trees, of course, are still there, aren’t they? 
A. There are some down near the boundary, but I be¬ 
lieve you folks took out some of the trees when you 

58 did your grading work. 

Q. This fence on the Shapiro property, as it does 
throughout the Zoo, goes up and down with the contour 
of the land, doesn’t it? 

A. Yes; it follows the contour of the land. 

Q. Is it your testimony—I believe you testified this but 
I am not sure—that when this fence was installed, it was 
placed level with the ground on the Zoo side? 

A. The lower edge followed the contour of the ground. 

Q. And that was up and down, wasn’t it ? In other words, 
the contour of the land was up and down; isn’t that so? 

A. It is somewhat rolling terrain. 

Q. Sir? 

A. It is not exactly level. 

Q. No; it is a rolling terrain as you have characterized it. 
Where the Shapiro property is located and where your prop¬ 
erty is located is rolling terrain, also, isn’t it? 

A. Somewhat so; ves. 

7 m> 

Q. And the fence follows that rolling terrain? 

A. Yes. 

Q. Were all these pictures taken—and I refer to these 
pictures which your counsel has introduced in evidence from 
Exhibits 2-A to 4-F, inclusive—where they all taken at the 
same time? 

A. No; there were two different dates, at least two 

59 different dates on those. 

Q. Were they all taken at the same season of the 

year? 
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A. No; they were not. 

Q. Do you remember when they were taken? 

A. I think you will find the date on all of them, if I re¬ 
call correctly. 

Q. I will show you, for the sake of example, Plaintiff’s 
Exhibit 2-A. Can you tell us when that w*as taken—is there 
a date on that? 

A. No date on that, but I can tell you when it was taken. 

Q. Without referring to any other notes, do you have 
any independent recollection of when it was taken? 

A. I remember that I took it, and the circumstances. 

Q. And that was taken in what season of the year ? 

A. I will give you the exact date on that. 

Q. Are you referring to a note? 

A. I am referring to my own notes. 

Mr. Carmody : Your Honor, may I see the notes that the 
witness is referring to? 

The Court : I think that is proper. 

Mr. Glendon: No objection. Your Honor. 

Mr. Carmody : He is hiding them from me. 

The Witness: I have no objection, if it is agreeable to 
the Court. 

60 The Court: You may show counsel the notes to 
which you are referring. 

(Witness exhibits notes to defense counsel.) 

The Witness: June 22, 1948. 

By Mr. Carmody: 

Q. And when was Plaintiff’s Exhibit 2-B taken—I will 
not press this line of inquiry too far. Your Honor. 

A. Let’s see the picture again. 

(Counsel hands exhibit to the witness.) 

By Mr. Carmody : 

Q. Was this picture, Exhibit 2-B, taken in the winter, 
fall, spring or summer? 

A. It was taken at the time when the leaves were off of 
the trees. 

Q. And you took all these pictures, yourself? 

A. I did. 

Q. Did you ever go out when it was raining to see just 
what the condition was with respect to this property? 

A. Yes. 
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Q. Who was with you? ' 

A. I don’t remember definitely whether there was anyone 
with me or not. 

Q. When did you go? 

A. When it was raining. 

Q. Can you give us the date? 

61 A. No; I don’t have that date. 

Q. Can you give us any date that you went out 
when it was raining? 

A. No; I didn’t make a note of that. 

Q. When is the last time you were out there? 

A. Just a few days ago; I don’t remember the exact date. 

Q. Will you give us your best estimate? 

A. Well, the pictures are on file which were taken on 
October 12, and I have been there since then. 

Q. My question is, were you out there when it was rain¬ 
ing? 

A. I have been there when it was raining; yes. 

Q. And I understood you to say you were there a few 
days ago when it was raining? 

A. No; I didn’t say that. 

Q. I was trying to find out when the last time was that 
you went there when it was raining; can you tell us that? 

A. No —it was quite awhile ago, a year or so ago; I 
don’t remember just the date. 

Q. And was it a torrerftial downpour or was it just a 
drizzle? 

A. There had been a rather heavy rain; I think it had 
slackened up some by the time I got there. 

62 Q. And you had no one else there with you? 

A. I don’t recall that there was anyone with me. 

Q. And you saw no dirt washing down on that occasion, 
did you? 

A. There was, of course, a little trickle of soil and water, 
whatever you would call it, which comes down from after 
a rain. 

Q. Where were you standing when you examined it? 

A. You say where was I standing? 

Q. Yes, sir. 

A. I was over near the fence. 

Q. And do you know what season of the year that was? 

A. I said, I don’t remember just the date. I would say, 
perhaps—it must have been approximately a year ago, 
maybe a little longer than that. 

Q. I invite your attention to Plaintiff’s Exhibit 2-C. Those 
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leaves which are shown in the picture are not up against 
that fence, are they? 

A. Where do you mean ? Point out what you want. 

Q. This little elevation there (indicating). 

A. Those are not leaves against the fence at that point. 
Q. There is nothing against the fence, is there? 

A. Yes; there is. Very definitely. 

Q. Is it your testimony that that is up against the 

63 fence? 

A. Yes. 

Q. That there is not a place existing between where this 
fence is and where this elevation is ? 

A. There has been a slight washing out of the soil beneath 
the fence, but still there is soil piled up there now. 

Q. Where in this particular location with reference to 
Adams Mill Road—is it between Adams Mill Road and the 
damaged fence? 

A. Yes. 

Q. Where? 

A. That is—well, it is between there. 

Q. Do you know’ at what point? 

A. I don’t offhand recall the exact distance, but you re¬ 
member that is not leaves there; that is stones and dirt 
washed down against the fence. 

Q. And your testimony is that that is up against the 
fence? 

A. Tiicit is ri^ht 

Q. Will you take a look, please, at Plaintiff’s Exhibit 2-A, 
and that w*as taken from the Zoo side; is that not correct? 
A. That is right. 

Q. And is it your testimony that that dirt is up against 
the fence? 

64 A. It is not in this picture. You see a channel has 
been shoveled; your man shoveled some of the dirt 

aw'ay, and w’e found them right in the act and took a picture 
of the men working. That explains the man being there. 

Mr. Carmody: I move to strike out the answer; I didn’t 
ask the witness that question. 

The Court: Motion granted. 

By Mr. Carmody: 

Q. Is this facing Adams Mill Road, where this Exhibit 
2-A was taken? 

A. It is looking toward Adams Mill Road. 

Q. And the damaged fence is at the bottom of this gully; 
and then as you leave that point, just about where the man 
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is standing in Exhibit 2-A, then the contour of the land 
starts to go up, doesn’t it? 

A. There is a general rise, with little ravines across. 

Q. So to the west of the property and to the west where 
this workman is standing- 

A. (Interposing) No; he is not standing to the west. He 
is standing to the east. 

Q. I understand, but I say, to his west, west where he 
is standing, the land slopes down toward him, and then 
from where he is standing the land starts to slope up 
again; isn’t that a fair characterization of the topography 
of the land ? 

65 A. I don’t get the point you are making there. 

Q. But you can answer my question. In other 
•words, you have testified, have you not, that this land goes 
up and down? 

A. A little bit. 

Q. And here on this Plaintiff’s Exhibit 2-A it is at the 
lowest part; isn’t that true? 

A. It is the lowest part of what? 

Q. The lowest part of the point between where the Sha¬ 
piro property is and where the Government owns the 
property? 

A. It is near the lowest point. I don’t know that the man 
is standing at exactly the lowest point, but it is near there. 

Q. I invite your attention to Plaintiff’s Exhibit 4-E, and 
I will ask you isn’t there a space between the fence and the 
leaves, or, as you characterize it, dirt? 

A. No. The earth at that point is thrown against the 
fence, from a hole that the Shapiros dug on their side- 

Q. (Interposing) I didn’t ask you what caused it; I just 
asked you the question. 

A. The earth is against the fence. 

Q. But it is not pushed over on the fence at that point, 
is it? 

A. There is a little bulge in it; it isn’t actually 

66 pushed over. You see that is not in the big place. 

The Court: The Government doesn’t contend, does it, 
that at any point any of the debris went on the Government 
land or was deposited on the Government land? 

Mr. Glendon : Yes, Your Honor; it has come through. 

The Court: You mean it has come through the fence? 

Mr. Gijsxdon: That is correct; and further, where the 
fence itself has been knocked over. 



48 


The Court : I understand you claim damage for the fence, 
but I want to know, is there any contention that any debris 
was deposited on the Government land? 

Mr. Glexdox : Yes. 

The Court: How much of it? 

Mr. Glendox: I would like to correct an impression we 
gave earlier, Your Honor, due to a misunderstanding. 

Our original information was that the whole length of 
this fence was the boundary line between the Shapiro prop¬ 
erty and the United States property. It turns out that a 
certain distance of this property belongs to the United 
States, and on that property all this debris has been allowed 
to accumulate. 

The Court: Has it come from the plaintiff’s land? 

Mr. Glexdox : It has been caused by the plaintiff’s (sic) 
action; the erosion caused by the plaintiff’s action. 

67 The Court: I am talking about the deposit of the 
debris. 

Mr. Carmody: The debris has accumulated, and some of 
it has come from the plaintiff’s land. 

The Court: Where has it accumulated? 

Mr. Glexdox : As it came down the grade and the drain¬ 
age has pushed it on our land and up against our fence. 

The Court: That w r asn’t your proof. 

Mr. Glexdox : That is the proof I am going to offer now. 

The Court: You mean that some Government land ad¬ 
joins defendants’ land on the west; is that what you mean? 

Mr. Glexdox : That is correct, Your Honor. 

The Court : And, of course, there is no fence between it; 
is that it? 

Mr. Glexdox: Not at that point; no. 

The Court: That is not part of the Zoological Park. 

Mr. Glexdox: It is part of the National Capital Parks. 

The Court: But it is not part of the Zoological Park? 

Mr. Glexdox: No. 

The Court: Isn’t that outside the issues of this 
case? 

68 Mr. Glexdox: I don’t think so, Your Honor. 

The Court: The issue of this case relates to the 

fence. 

Mr. Glexdox : That is correct; and we will show by the 
grading, that these people have graded their land and have 
actually moved fill onto the United States’ land, and that 
that grading is actually causing the erosion, in part. 

The Court: I think you are trying to raise a new issue 
that wasn’t raised by either the pleadings or the pretrial. 
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As I understand the issues raised at pretrial, they were 
that debris descended, because of the new slope created, 
down toward the fence and was deposited against the fence 
and damaged the fence. 

Mr. Glendon : That is right; yes, sir. 

The Court : Isn ’t that the issue in this case ? 

Mr. Glendon : That is the issue; and I think the fact that 
there was at one point that the boundaries are contiguous, 
and at another point this debris that has passed over it ran 
out and up against the Zoo- 

The Court: I am sorry, I don’t follow you. Will you re¬ 
state what you said? 

Mr. Glendon: Yes, Your Honor. For a distance of about 
600 feet, the property of the Zoo and the Shapiros is con¬ 
tiguous. It borders each other. 

69 Then we have discovered, by checking the plats, 
that the Shapiro property ends, but that they have 
filled-in land which is property of The United States and 
which belongs to the National Capital Parks, and that the 
erosion has taken place in part along the border where the 
Shapiro and the Zoo property are contiguous, and has taken 
place in part along where the fence intervenes between the 
land of the Zoo and the National Capital Parks. 

In relation to the latter, we say that the erosion caused in 
this latter place was caused by the grading of the Shapiro 
people in filling-in land. 

The Court: I am afraid you mystify me. Will you state 
very clearly and briefly, in a sentence, just what you claim? 
It is a little bit complicated. 

Mr. Glendon : We claim that the Shapiros regraded their 
land. That before there was no erosion problem; that as a 
result of the grading, and as a result of the filling, that 
erosion problem was created which has caused the debris to 
wash up against the fence. 

The Court: What is this new claim you are making? 

Mr. Glendon : It isn’t a new claim; I am trying to explain 
the geographical fact. 

The Court : The pretrial order is very clear, and it says 
this: 

“Plaintiff claims that due to action of defend- 
70 ant the natural flow of water was diverted and 
concentrated in such a manner as to go on the 
land of plaintiff and to carry certain substances which 
were deposited against the fence, knocking down cer¬ 
tain places and otherwise rendering it ineffective and 
bar to entrance. Plaintiff seeks to have this condition 
corrected in the matter of the diversion and concentra- 
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tion of water upon its property and for injury to the 
fence.” 

Do I understand you are introducing a new element at this 
stage of the litigation, to the effect that some of the debris 
was carried westerly on other Government land which ad¬ 
joins the defendants’ land—is that correct? 

Mr. Glendost : It was not westerly, Your Honor; it is still 
on the northerly side of the land. 

The Court: It is at right angles to the fence, isn’t it? 

Mr. Glendon : I think I can explain it very concisely, if 
you will allow me. 

The Court: But make it very simple. I always like a 
simple statement. 

Mr. O’Donoghue : May I try to answer that: There is no 
new claim. We only say that the road that the debris took 
was across certain Government property allocated to the 
National Capital Parks, and that it crossed there and 
71 came up against the Zoo fence, and it is only for 
damage to the fence. 

The Court: Now, that is clear. I just wanted to make 
sure you aren’t claiming any damage to the other Govern¬ 
ment land. 

Mr. 0 ’Donoghue : No; there is no claim as a result of the 
deposit on the other Government land, but only as it came 
up against the fence and damaged it, by crossing the other 
Government land. 

The Court: Thank you. You may proceed. 

Bv Mr. Carmody: 

Q. Mr. Walker, you knew that the Shapiros had obtained 
consent of the National Capital Parks to deposit dirt on the 
National Capital Parks land, did you not? 

A. It is my understanding they did not obtain any such 
authority as that. 

Q. You knew that the arrangements had been made, and 
that pursuant to those arrangements a macadam spillway 
was constructed, with the approval of the National Capital 
Parks, on the westerly end of the Shapiro property? 

A. I was aware that after this action was started, the 
Shapiros- 

The Court : Suppose you direct your answer to the ques¬ 
tion ; you can answer that. Suppose the reporter reads the 
question. 

The Reporter: (Reading) 
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“You knew that the arrangements had been made, 
and that pursuant to those arrangements a macadam 
spillway was constructed, with the approval of the Na¬ 
tional Capital Parks, on the westerly end of the Shapiro 
property?” 

The Witness : So far as knowing it, it would only be hear¬ 
say on my part. 

The Court : You may answer hearsay if you are asked for 
hearsay. 

The Witness: I understand that a temporary permit was 
granted by the National Capital Parks for them to install a 
sort of a spillway, after this action was started. 

By Mr. Carmody: 

Q. Do you mean after the suit was filed here—are you 
sure about that ? 

A. I don’t recall the exact date, but after the pressure 
that has been started against the Shapiros. 

Q. You testified it was after this suit was started? 

A. No; I didn’t say after suit was filed. 

Q. You said after this action was started, didn’t you? 

A. We are probably using the word “action” in different 
meanings. 

Q. You don’t mean this civil action, do you? 

73 A. Not the suit itself, but after the pressure was 
being applied, then the Shapiros got the permission. 

Mr. Carmody : I have no further questions. 

Redirect examination. 

By Mr. Glendon : 

Q. Mr. Walker, you were questioned in respect to Plain¬ 
tiff’s Exhibit 2-A. Will you describe what situation you 
found when you took that picture? 

A. When I took the picture, there was a man shoveling 
dirt away from the portion of the fence that was- 

Mr. Carmody: I object, if Your Honor please; that is not 
proper redirect examination. 

The Court : Objection sustained. 

Mr. Glendon : I have no further questions. 

The Court : You may step down. 

(Witness excused.) 

Mr. Glendon: Call Mr. Reed. 
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Thereupon, Harry B. Reed, was called as a witness by the 
plaintiff, and being first duly sworn, was examined and 
testified as follows: . 

Direct examination. 

By Mr. Glendon: 

Q. Will you state your name and address? 

A. Harry B. Reed. 

74 Q. What is your occupation, sir? 

A. I am a title examiner for the District Govern¬ 
ment, connected with the Assessor’s office. 

Q. Have you brought with you today a chart showing 
the- 

The Court : I thought the plat was stipulated in the pre¬ 
trial order. Don’t waste the Court’s time identifying it, if 
it was stipulated at pretrial. 

Mr. Glendon : This is not the same one. 

The Court : All right. 

By Mr. Glendon : 

Q. Have you brought with you a plat representing the 
boundary lines of the Zoo, the Shapiro property, and the 
easterly boundary lines of the National Capital Parks? 

A. I have. 

Q. Who prepared that, sir? 

A. That is hard for me to sav; one of our draftsmen in 
the office made this map. 

Mr. Carmody: I might say, Your Honor, I wasn’t asked 
to stipulate this, and I know nothing about it. 

The Court: Mr. Glendon, why weren’t all these things 
stipulated at pretrial? 

Mr. Glendon : I did not attend pretrial, and this issue was 
not then in the case. 

The Court : I think all the photographs, for exam- 

75 pie, that were offered in evidence should have been 
marked at pretrial. That is what pretrials are for. 

Some members of the bar don’t take sufficient advantage of 
the pretrial. 

Mr. Glendon : Some of the photos were taken after pre¬ 
trial. 

The Court: Proceed. 
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By Mr. Glendon : 

Q. Is this part of the official records of the office of the 
Assessor? 

A. That is right. 

The Court : What are you trying to prove by this witness ? 

Mr. Glendon : I wish to show the actual boundary lines, 
Your Honor, so as to clarify that point before we go any 
further. 

I will offer this in evidence as Plaintiff’s Exhibit 5. 

Mr. Carmody : Your Honor, will you bear with us, because 
this is important from our standpoint? 

The Court: Surely. 

(Defense counsel examine the exhibit.) 

Mr. Carmody : Your Honor, we will concede that this is 
accurate, and we have no objection. 

The Court: Very well. What are you going to do with 
it? 

76 Mr. Glendon: I wish to put it in evidence. 

The Witness: You can’t use that in the case. 

The Court : Just a moment. Have you got a copy of this ? 

The Witness: No; I haven’t. That is my official record 
that we have. 

Mr. Carmody: Trying to assist counsel for the Govern¬ 
ment, I have here a copy of it, which we can show to the 
witness. 

The Court : Suppose you substitute a copy for the origi¬ 
nal record. We don’t want to deface the original records 
of the District Government. 

The Witness : That is right. 

By Mr. Glen don : 

Q. Would you compare this, Mr. Reed, with yours? 

A. (Witness examines document.) That is right. 

The Court: Let’s expedite this. 

Mr. Glendon : I will offer this in evidence as Plaintiff’s 
Exhibit 5. 

The Court : It may be admitted. 

(Copy of plat referred to was marked and received in 
evidence as Plaintiff’s Exhibit No. 5.) 

Mr. Glendon : I have nothing further with this witness. 

Mr. Carmody: No questions. 

77 The Court : You may step down. 

(Witness excused.) 
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The Court: I would like to ask counsel, does this plat 
purport to represent the defendants’ property? 

Mr. Carmody: Yes, Your Honor; it does. 

The Court: Where would Calvert Street be on this plat? 

Mr. O’Donoghue: It is at the bottom of the plat. 

The Court: Well, there is a public alley shown there. I 
rather gathered, perhaps erroneously, that the defendants’ 
property extended all the way to Calvert Street. 

Mr. O’Donoghue: No, Your Honor. 

The Court: It only extends to this alley? 

Mr. O’Donoghue: Yes. 

The Court: Very well. 

Mr. Glen don : Call Mr. Sutton, please. 

Thereupon, John T. Sutton, was called as a witness by 
the plaintiff, and being first duly sworn, was examined and 
testified as follows: 

Direct examination. 

Bv Mr. Glendon: 

V 

Q. Would you state your name and address? 

A. John T. Sutton; 1150 Kalmia Road. 

Q. What is your occupation? 

78 A. I am employed by the Soil Conservation Service 
of the United States Department of Agriculture. My 
title is head of the Drainage Section of the Engineering 
Division. 

Q. How long have you been so employed? 

A. I have been employed since 1939 in my present assign¬ 
ment. Prior to that I was with- 

The Court: Well, you have answered the question. 

By Mr. Glendon : 

Q. Prior to that, what was your employment? 

A. I have been working in drainage and erosion work for 
the Department since 1925. 

Q. What is your educational background? 

The Court : Are you qualifying him as an expert witness? 

Mr. Glendon: Yes. 

The Court : All right. 

A. I am a graduate civil engineer from the University of 
California, 1924. I am a registered professional engineer 
No. 187 in the District of Columbia. I have been engaged 


55 

in erosion and drainage work, as I stated, since 1939 in my 
present assignment. 

By Mr. Glendon : 

Q. Have you had any published works in connection with 
erosion? 

A. Yes. I have published several papers. 

79 Mr. Carmody: I will admit the gentleman’s quali¬ 
fications. 

The Court : Don’t take too much time by qualifying wit¬ 
nesses. 

By Mr. Glendon : 

Q. Mr. Sutton, have you made an examination of the Zoo 
property out along the fence line, and the southerly portion 
near Adams Mill Road? 

A. Yes, sir. I examined the fence in question, and I have 
drawn a sketch showing the location of these erosion-debris 
deposits, and I would like to present these- 

The Court : No, no; you must confine yourself to answer¬ 
ing questions. Counsel will do the presenting. 

By Mr. Glendon : 

Q. In connection with this examination did you make a 
map of this area along the fence line? 

A. I made a sketch. 

Q. Is this it? 

A. This is the sketch showing the fence, and this is the 
portion against which the larger silt deposits—this is a 
sketch showing the depth of the silt deposits. We have extra 
copies. 

Mr. Glendon: Have you any objection to this? 

Mr. Carmody: If Your Honor please, in the absence of 
any showing that this witness knew what the condition 

80 was in 1940, when the Shapiros bought this land, I 
don’t see how any survey he made today would have 

any probative value whatsoever. 

The Court : Let’s wait until there is an oiler for the Court 
to rule on. I don’t like to rule prematurely. 

By Mr. Glendon : 

Q. You have made an examination of existing conditions 
along the fence line, have you not, sir? 

A. Yes, sir. 
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Q. And this chart here is a general chart showing where 
the injury complained of is; is that correct? 

A. That is correct. 

The Court: I couldn’t hear either the question or the 
answer. 

Bv Mr. Glendon: 

•> 

Q. This chart here is a result of your examination along 
the fence line, is it not? 

A. Yes. 

Mr. Glendon : I will offer it in evidence. 

Mr. Carmody: If Your Honor please, I object on the 
ground that- 

The Court: Have you seen this? 

Mr. Carmody: No; I have not. 

The Court : Show it to defense counsel before you offer 
it. 

81 Mr. Carmody: I object on the ground that unless 
and until it is shown that this witness had some knowl¬ 
edge of the condition which existed in 1940, that this tesi- 
mony would have no probative effect. 

The Court : Let me see the exhibit. 

(Counsel hands exhibit to the Court.) 

The Court : What is the purpose of this ? 

Mr. Glendon : I am offering these charts to show the 
conditions as they exist today. 

The Court: This doesn’t show the conditions. This is 
only a map. 

Mr. Glendon : It shows the fence line, Your Honor, with 
station numbers on there, which is Mr. Sutton’s engineering 
way of pointing out the damage. 

The Court: This shows the fence? 

Mr. Glendon : That is correct. 

The Court : I will admit it. Objection overruled. 

(The chart prepared by Witness Sutton was marked and 
received in evidence as Plaintiff’s Exhibit No. 6.) 

Mr. Glendon : I will offer this map, Your Honor, to show 
the actual conditions along the fence line as of this date. 

The Court: When you say “this map,” which map? 

Mr. Glendon : The one I am just handing up. 

82 The Court : But the record doesn’t show it. 

Mr. Glendon : Will you mark it for identification. 
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The Court: Suppose you have the Clerk mark it and then 
you can make the offer. 

(A map was marked Plaintiff’s Exhibit No. 7 for identifi¬ 
cation.) 

The Court: I don’t want to make a ruling about an 
exhibit that isn’t identified on the record; it leaves the rec¬ 
ord in pretty poor shape if we do that. 

Mr. Glexdon: May I offer this, Your Honor? This 
Plaintiff’s Exhibit 7 shows the existing condition along the 
fence now, showing the height of the debris at certain places 
along the fence line. 

Mr. Carmody : I object on the same ground that I objected 
to the other one, and the additional ground that manifestly 
it is not proper to introduce in evidence, or to offer in evi¬ 
dence, a map of that kind, containing all those marks on the 
side, which I suppose is what the witness is going to testify 
to. I respectfully submit that is not the proper way to have 
a map offered in evidence. 

The Court : I am inclined to sustain that. What do you 
say about that? Isn’t that just a summary of what the wit¬ 
ness’ testimony might be? This isn’t only a map, but there 
are notations on the map indicating the nature of the soil, 
and so forth. 

83 Mr. Glexdon: That is correct, and that is the 
purpose we are offering it for. 

The witness will use that to explain, Your Honor, what 
the damage and what the evidence will show is the condition 
along the fence. 

The Court: I don’t think this is competent. 

Mr. Carmody : In addition to that, if Your Honor please— 
and I am sure counsel will state with his usual candor to 
the Court—certainly, there has been no testimony up to this 
point to warrant the reception of any such testimony or map 
in evidence. All we have had are very vague, general, 
indefinite statements from the preceding witness, Mr. 
Walker. 

The Court: This is a survey made by this witness. Of 
course, the survey is admissible. 

Mr. Carmody : Yes, Your Honor. 

The Court: Did you make this survey, yourself? 

The Witness: Yes, sir; I made it. I measured- 

The Court : Now, then, the only question is as to the nota¬ 
tions such as, “Silt,” “Rock,” and so forth. I am inclined 
to rule that while this is inadmissible, they are innocuous. 
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Mr. Carmody: I think so. If we had a jury here, it might 
make a difference. 

The Court: Yes; that is different. I will accept 

84 this. 

(The map heretofore marked Plaintiff’s Exhibit No. 7 for 
identification, was received in evidence.) 

The Court: How much more do you have, Mr. Glendon? 

Mr. Glendon: I have two more witnesses, Your Honor. 

The Court: Very well. 

Bv Mr. Glendon : 

Q. Mr. Sutton, will you take this map, Plaintiff’s Exhibit 
7, and trace along the map and show to the Court, and read 
to the Court, the evidence that you found as to deposits of 
debris along the length of the fence? 

Will you explain first where you started out? 

A. At the corner of the fence near the Zoological Park 
Road, where the stone entrance comes in from Adams Mill 
Road. I turned zero-zero and then measured along the fence 
from that point. 

In order to save time, if I may, I will just read over the 
maximum deposits rather than- 

The Court : There is no use of your reading what is on the 
map; the map is in evidence. If that is what you w*ant the 
witness to do, I would say that is an unnecessary consump¬ 
tion of time. I have admitted the map in evidence. 

By Mr. Glendon : 

Q. What is the nature of the deposits that you have found 
along against the fence, Mr. Sutton? 

85 A. The deposits we would term erosion debris. It 
includes silt and rock and wood debris. It is what we 

call some accelerated erosion. 

Q. What do you mean by “accelerated erosion”? 

A. I mean, accelerated erosion is a rate of erosion that is 
beyond the normal erosion of land. 

The Court: Where did you find this erosion debris? 

The Witness : The erosion debris was piled up behind this 
Government fence, or else it was piled up in such a manner 
that it had evidently been shoveled back. 

By Mr. Glendon : 

Q. Assuming that at one point in the history of this land 
it was covered with vegetation, what would be the result of 
the removal of this vegetative cover? 


j 
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A. The removal of the vegetative cover would result in 
accelerated erosion. 

Q. What effect would change in the contour and grading 
of this land south of the fence have on this situation? 

Mr. Carmody: I respectfully submit that question is too 
indefinite and vague to be answered by a witness. 

The Court : I think that is for the witness to say. 

The Witness: Would you repeat your question? 

The Court: Suppose you read the question. 

The Reporter : (Reading) 

“Question: What effect would change in the con- 

86 tour and grading of this land south of the fence have 
on this situation?” 

A. It would- 

The Court : Can you answer this question ? 

The Witness: I can answer the principles, sir. 

The Court : Can you answer the question ? 

The Witness : I think I can. 

The Court : Very well; you may answer. 

A. It would increase the erosion on the land at which the 
water was diverted. 

The Court : You say a change of contour would increase 
the erosion? 

The Witness: On the land at which the water was di¬ 
verted. 

The Court : Any kind of a change of contour? 

The Witness : If you divert more water to an area. 

The Court : Is it possible to change the contour so that it 
will decrease instead of increase the water? 

The Witness: Yes, sir. If you divert it away from an 
area, it would decrease it. 

The Court : So that a change of contour can have one of 
two effects, depending upon what the nature of the change is ? 

The Witness: Correct. 

By Mr. Glendon : 

87 Did you finish your answer? 

A. The filling operation loosens up the soil and 
makes it more susceptible to erosion, because it is not held 
together with the natural vegetation nor with roots. 

Q. How does this silt and erosion collect against the 
fence; what is the process by which it collects ? 
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A. After heavy rains, it washes down the hill and collects 
against the fence, because the debris collects against the 
fence, and then the silt tends to act as a filter so that you 
have a gradual accumulation of erosion, tending to con¬ 
tinually increase the silt deposits against the fence. 

Q. What effect would this piling of the silt deposits have 
on the fence? 

A. It creates a force against the fence downhill, tending 
to push over the fence. 

The Court: I suppose that is obvious, of course. If 
something is deposited up against the fence, it tends to push 
it down. I don’t think you have to prove that. 

By Mr. Glendon : 

Q. Have you examined the Shapiro property? 

A. I walked over the top of the fill. 

Q. Describe vrhat you saw. 

A. I saw some raw gullies directly above the Government 
fence, that are obviously contributing rapid erosion at the 
present time. In mv judgment, these raw gullies are 
88 m filled soil. 

Q. Where was that particular place located in rela¬ 
tion to the Shapiro property? 

A. That is shown on the map—I forget the station num¬ 
ber. 

Q. It is shown on your map? 

A. Yes, sir. At Station 760 there is a raw gully uphill 
from the fence at approximately a 60 percent slope. 

Q. I show you Government’s Exhibit 3 and ask you if that 
depicts this raw slope of which you speak? 

A. Yes, sir. 

Q. In your opinion, Mr. Sutton, has the grading here 
described resulted in the accelerated erosion which has pro¬ 
duced this debris against the fence ? 

A. Yes. 

Q. Is it vour opinion that the area is now safeguarded 
against further erosion? 

A. No; it is my judgment that it is not now safeguarded 
against further erosion. 

Q. Why not? 

A. The row of gullies uphill from the fence are still sub¬ 
ject to accelerated erosion. 

Q. On the profile which you have drawn, and which has 
been introduced into evidence as Government’s Exhibit 7, 
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you show deep silt deposits which have been shoveled 

89 away from the fence a short distance. In your opin¬ 
ion, does that solve the situation here ? 

A. No; it does not solve the situation. 

Q. Why not? 

The Court: I am sorry, I didn’t get the question. What 
doesn’t solve the situation? 

Mr. Glendon : The fact that on this Government Exhibit 
7 he shows that the silt has been shoveled away from the 
fence at one area a short distance. 

The Court : I see. 

Mr. Glendon : And your answer is-? 

The Witness: My answer is that it does not solve the 
situation. 

By Mr. Glendon : 

Q.’ Why does it not solve the situation? 

A. Water will continue to come down and wash the silt 
back against the fence until the sources are controlled. 

The Court: Of course, the fence can be strengthened or 
fortified, can’t it? 

The Witness: Yes, sir; it can be strengthened and forti¬ 
fied. 

The Court: It can be made strong enough so that it 
wouldn’t bulge or be pushed over by the debris? 

The Witness: I think a cheaper way would be to correct 
it at the source, Your Honor. 

90 The Court : Just answer the question. It would be 
possible to fortify the fence, would it not? 

The Witness: It would be possible to fortify the fence 
and keep it from being pushed over. 

By Mr. Glendon : 

Q. What, in your opinion, would solve the erosion problem 
here; what would have to be done? 

Mr. Carmody: I object. 

The Court: Will you repeat the question? I couldn’t 
hear you. 

By Mr. Glendon : 

Q. What, in your opinion, would solve the erosion problem 
here? 

The Court : Objection sustained. 
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Mr. Glendon : Your Honor, may I point out that we are 
asking an injunction to require them to protect us against 
any further injury, and I am offering this on that issue, of 
what wdll have to be done to protect us. 

The Court : Well, I think I am going to change my ruling, 
for this reason, and only in respect to one matter: If the 
plaintiff should prevail, the Court would need information 
on which to frame the decree, and the answer to this ques¬ 
tion might be helpful on that. I am not anticipating that, 
but I think I have to take care of all contingencies. 

91 The Witness: If you were going to try to solve 
the problem, it would be most economical to vegetate 

the areas to avoid erosion and to stabilize the channels that 
are continuing to run off, so that you will not get washing 
from these deep channels. 

The Court : What if the owner of the property wanted to 
use it for other purposes than growing vegetation ? 

The Witness : That, of course, would be a different propo¬ 
sition, but- 

The Court : Suppose he wanted to use part of the prop¬ 
erty to build on? 

The Witness: You still—if that water is running over 
raw soil, and, of course, part of this soil that is raw and 
contributing silt is on Government land. 

Mr. Carmody: Would you repeat that? 

The Witness : I say, part of this area that is raw and is 
contributing silt is on Government land. 

The Court: In other words, it is the Government’s in¬ 
action that contributes to the erosion; is that it? 

The Witness: I think that the grading of this soil on the 
Government land contributed to the erosion. It was not by 
permission of the Government, as I understand. 

Mr. Carmody: I move to strike the last part of that 
answer. 

The Court : It may stay in. 

92 By Mr. Glendon : 

Q. When you speak of the grading of the Government 
soil, which part are you referring to? 

The Witness : May I get a map, Your Honor, so that I can 
refer to the stations? 

The Court : Yes, indeed. I think, really, w’e are getting a 
little far afield. I thought there was a simple answer to that 
question which might contribute to an understanding, but 
now we are getting too far afield. I don’t want to decide any 


63 


questions of erosion here. All we are dealing with is the 
possible debris against the fence. 

Mr. Glendon: Which we are trying to show was ac¬ 
complished by erosion, Your Honor. 

Mr. Carmody: But this witness, I invite Your Honor’s 
attention to the fact, says that part of the trouble is caused 
by the Government’s own land. 

The Court : I understood that. Part of it was caused by 
the grading on the Government’s land which belongs to the 
National Parks System; is that correct? 

Mr. Glendon : That is correct, Your Honor; it belongs to 
the National Park System. 

By Mr. Glendon : 

Q. Where did this grading come from, if you know, Mr. 
Sutton—where did this deposit, this fill, come from? 

Mr. Carmody: Manifestly, this witness wouldn’t 
93 know that, I respectfully submit, except by hearsay. 

The Court : Objection sustained. I think the first 
witness made it quite clear that there is an accumulation of 
debris against the fence, as the result of being washed down 
by drainage. I don’t know whether you need to have that 
repeated. 

Mr. Glendon : I have no further questions. 

Cross-examination. 

By Mr. Carmody: 

Q. Mr. Sutton, before you could express any opinion as 
to the drainage, you would have to know what the conditions 
there were in 1942, wouldn’t you? 

A. I based my opinion of the fill on the fact that it is 
obvious that at least you had dirt-fill in and around the 
trees, that you had a level area at the top, with a sort of 
a rise, and you had a very steep slope. I measured a 60-foot 
slope. 

The Court : You are not answering the question. 

By Mr. Carmody: 

Q. A 60-foot slope at what point—at Station 760? 

A. Correct. 

Q. Station 760? 

A. Looking uphill, it is a 60-foot slope. 

Q. And that slope is on Government property? 
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A. X think that is correct, sir. 

94 Q. How far away is that from the end of the 
Shapiro property, if you know, or do you know? 

A. I don’t know exactly. 

The Court: I would like to see the exhibit concerning 
which the witness is testifying. Where is the 60-foot slope? 
The W itness : 760. 

The Court: 760? 

The Witness: 760. 

The Court: There is no 760 that I can see on this map. 

(The witness indicates on the map.) 

The Court: You mean 7-plus-60? 

The Witness: 7-plus-60. 

The Court: You said “760,” and I was looking for 
“760.” That is not on the defendants ’ property. 

The Witness: I think that is Government land, some of 
the National Capital Parks. I am not sure of that, Your 
Honor. 

The Court: Very well. 

By Mr. Carmody: 

Q. And the damaged part of the fence is right down at 
the bottom of that slope, which is a 60-foot slope, is it not? 
A. That is one portion of the damage. 

95 Q. And there are three links, I believe you say? 

A. That is correct. 

Q. How much is each link; about ten feet? 

A. From 527 to 550 is the deposit from that excavated pit. 
Q. That is 23 feet, is that right, from 527 to 550? 

A. Twenty-three feet. 

Q. So there are 23 feet of fence damaged. And what is 
the total over-all portion of the fence; how long is the fence 
from Adams Mill Road, where you understand the area of 
Shapiro’s property is, on down this portion? 

A. Well, at 830 feet away, it is out of the damaged area. 
The damaged area starts at 527. 

The Court: Is it or is it not a fact that 23 feet of fence 
is damaged? 

The Witness: In one portion of the fence, 23 feet was 
damaged. There are other portions which are also damaged. 

By Mr. Carmody: 

Q. Are there any other portions where the fence is down ? 
A. The- 
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Q. (Interposing) You can answer that Yes or No. 

A. No; it is not down there. 

Mr. Glendon: Will you let him explain his answer, 
please ? 

95a Mr. Carmody : I thought he had answered my ques¬ 
tion. Do you wish to explain it more, sir? 

The Witness: I didn’t intend to say that the fence was 
down. It was damaged. 

By Mr. Carmody: 

Q. You mean the fence is not down at any place along 
there, is it? 

A. It is about a 45-degree angle. It was obviously in¬ 
effective. 

Q. That is the 27 feet we have been talking about. 

A. No; that is down here around 800. 

Q. And how much of the fence is at the 45-degree angle, 
as you characterize it? 

A. Well, there are quite large silt deposits that have been 
shoveled away over a period—I mean, over about 90 feet. 

Q. So it is 90 feet in one place and 27 feet in another; is 
that right? 

A. Yes. 

Q. Out of a total over-all length- 

A. (Interposing) There is another area. 

The Court : Just a moment. Let counsel finish his ques¬ 
tion. 


By Mr. Carmody: 

Q. (Continuing)—out of a total over-all area, how 
95b much ? What I want to know is, how long is the fence 
from where it starts at Adams Mill Road down to 7.60 
where you said is the hill; how long is that fence ? 

A. It is 830 feet. 

Q. How much of that is damaged? 

A. I am unable to answer that question. 

Q. This silt that you have been speaking of is all over on 
Shapiro’s property, is it not, and none of it is on the Zoo 
property? 

A. The difference in the- 

The Court : No, no. 

Mr. Carmody: Answer the question, please. Isn’t the silt 
over on the Shapiro property? 

The Witness: Part of it is on Government property. 
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By Mr. Carmody : 

Q. At 7.60, it is on Government property; that is National 
Capital Parks. Is that what yon mean? 

A. Yes. 

Q. Disregarding that part, and going with me from the 
start of the fence on Adams Mill Road down to the 27 feet 
at 7.60—do you understand my question?—go along that 
fence. Now, I say, from the start of Adams Mill Road down 
to that point, isn’t the silt all within the confines of .the 
Shapiro property? 

A. I am sorry, I don’t understand your question. 

96 The first point where is was- 

The Court: No, no. Is the silt all over on the Shapiro 
property? That is the question, isn’t it? 

Mr. Carmody : Yes, sir. Is the silt all over on the Shapiro 
property? 

The Witness : I don’t know. 

By Mr. Carmody : 

Q. I show you this Plaintiff’s Exhibit 7; would you point 
out where Adams Mill Road is on this, with reference to 
this? 

A. This is the exhibit that shows Adams Mill Road, and 
this is- 

Q. Would you mark here, please, where the fence starts— 
is it at the top here ? 

A. This section here is on the profile. 

Q. Will you look at Plaintiff’s Exhibit 7 and point out to 
me where the fence that is nearest to Adams Mill Road is? 

A. This is nearest to Adams Mill Road, at 527 feet away. 

Q. Looking at this Plaintiff’s Exhibit 7, as I am showing 
it to you, Shapiro’s property would be on the left, would it 
not? 

A. I don’t know where the Shapiro property is. 

Q. Do you know where the property adjacent to the 

97 Zoo is—do you know where that is? 

^ Yes 

Q. Would that be on the left? 

A. This is a profile. It shows the fence, looking at it this 
way. 

Q. Looking at it along the fence? 

A. Yes; like this. That is looking at the fence, and these 
are the depths of the silt. 

Q. When you use the term “silt,” do you mean leaves? 

A. When I use the term “silt,” if I mean erosion deposit. 
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that includes rock, soil, limbs; I don’t mean just the accumu¬ 
lation of leaves that have fallen, that are just- 

Q. So whenever you use the term “silt,” that includes 
rock, too? 

A. Yes. 

Q. If that is so, why is it that Station 6.78 is the only place 
on the map where you put “Silt Plus Rock”? 

A. Because the rock were particularly—that was accord¬ 
ing to my notes. I have noted here on'the map that silt 
includes all erosion debris. 

Q. Would you tell His Honor which way the water flows 
in that area ? 

A. It flows in a northerly and northwesterly direction. 

Q. If the defendants would build a building which 

98 was below the ground-level of the street, that would 
cure all this erosion difficulty, would it not? 

Mr. Glendon : Objection, Your Honor. There has been 
no testimony along those lines. 

The Court: I am going to overrule the objection. You 
questioned the witness. Just answer Yes or No. 

A. No; that would not cure it. 

By Mr. Cahmody: 

Q. If the defendants would level-off down to below the 
street-level, and from there on up would put a brick build¬ 
ing, that would not correct the erosion problem? 

A. No. 

Q. Is it your answer that it wouldn’t correct it because 
the Zoo property itself slopes ? 

A. The fill material on Government property is now 
eroded. 

The Court : I think we are going a little far afield. 

Mr. Carmody: Very well, sir. I have no further ques¬ 
tions. 

Mr. Glendon: I have no questions. 

The Court: You may step down. 

(Witness excused. - ) 

The Court: What do you want to show by the next 
witness ? 

99 Mr. Guendon: We want to show that this fill we 
have been speaking of, on Government property, was 

not put there by the Government but rather as a result of 
the grading operations of the defendants. 
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Mr. Carmody: He didn’t claim that in his complaint, if 
Your Honor please. 

The Court: I don’t know why you have to prove a nega¬ 
tive. I don’t see how that is relevant. 

Mr. Glendon: I just want to remove any doubt that 
there might be that there was any action on the part of the 
Government which caused this erosion and this fill. 

The Court: Don’t try to prove a negative. You can put 
that in in rebuttal, if the evidence demands it. I suggest 
you reserve that witness for rebuttal. 

Now, what are you going to prove by the next witness? 

Mr. Glendon : I am going to prove damages. 

The Court: I am going to suggest that you withhold 
that. If the plaintiff recovers, I will hold a special hear¬ 
ing on the question of damages. I think that would be 
better, in view of the fact that this is a nonjury case. 

Mr. Glendon: The Government will rest, Your Honor. 

Mr. Carmody : If Your Honor please, I make a motion to 
dismiss on the ground that there has been a complete 
variance between the allegations in the complaint 
100 and the proof; and, further, on the ground that this 
manifestly shows it is a case of de minimis; and, 
thirdly, if Your Honor please, that the plaintiff’s own proof 
shows that the condition is caused in part by the erosion 
of the Government’s own soil. 

I think it must be conceded that we have a right to 
use our property, and there is no probative testimony here 
that the condition—the three links consisted of 27 feet 
which are down—was caused by anything that the defend¬ 
ants did or failed to do. 

The Court: I think there is proof that that debris was 
accumulated against the fence or along that portion of 
the fence which formed the boundary line between the 
plaintiff’s and the defendants’ property, and that the ac¬ 
cumulation of the debris was due to change of grade. I 
think there is a prima facie case. I think the evidence, if 
unrebutted, would justify that inference. 

Mr. Carmody: If Your Honor please, their contention 
all throughout their complaint and in their pretrial -was 
that we diverted this water across our own land down 
over to their fence. That is the whole theory of the plead¬ 
ings. 

The Court: Well, I think the testimony shows the same 
thing, except that it shows additional factors, namely, that 
some of it went across adjoining Government land. 
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But the testimony, construing it most favorably to 

101 the plaintiff, would justify an inference that as a 
result of a change of grade, drainage was diverted 

so as to cause an accumulation of debris against the fence. 
Assuming that to be so—I will be very glad to hear you 
on the question of liability, if you wish to say anything 
about that. 

Mr. Carmody: May Mr. Morgan present that? During 
the luncheon hour he looked up some law. 

The Court : I will be glad to hear him. 

Mr. Morgan: There are two points in respect to dam¬ 
ages; the first is a factual one, taking the Government’s 
case at its face. Exhibit 5 of the Government shows that 
the boundary between the plaintiff’s property and the 
defendants’ property, the common boundary, only ex¬ 
tended— 

The Court: Mr. Morgan, I stated what I think the evi¬ 
dence requires me to infer. I have to construe the evi¬ 
dence most favorably from the plaintiff’s standpoint at 
this stage of the case, but I understood from Mr. Carmody 
that you had some authorities to present, and I will be 
glad to hear you on those. 

Mr. Morgan: There are two points. The first is that 
there are no damages that can be recovered from a change 
of the surface of a property, merely causing a change in 
surface flow, without changing a channeling of the surface 

The other point is that even if that were not true, 

102 the measure of damages is merely a loss of rental 
value of the property. 

The Court: I don’t think I will go into the measure of 
damages now, because I stated that if I hold for the plain¬ 
tiff, then I will take testimony on damages. 

Mr. Morgan : Then I will merely refer to the cases which 
prove no damages at all could be obtained in this case. 

There is a case standing for the proposition that a party 
cannot change the flow of surface water so as to channel 
surface water and discharge surface water onto adjoining 
land in an unnatural way through a channel, such as the 
case cited by the plaintiff here, the Frisbie case, in the Dis¬ 
trict of Columbia, and the Minnesota case; but those cases 
also say, at common law a change in the surface for the 
normal use of the property, if done without malice or gross 
negligence, is merely a reasonable use of the property, and . 
as long as it doesn’t channel it, a slight change in direction 
of water, or even an increase in the flow- ^ 
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The Court: Have you any authorities? Give me your 
best case first. 

Mr. Morgan: The best case is, I believe, Hengelfelt v. 
Ehrmann, 141 Neb. 322. In that case the Court said- 

The Court: You need not read extensive quotations; 
just hand it up. 

103 Mr. Morgan: And it starts at the bottom of that 
page where indicated. 

The Court : What was the factual situation of that case; 
do you recall? 

Mr. Morgan : In that case, I believe, there was a damming 
up of the stream below and some diversion of water, but 
in deciding the case they did make this statement; that 
the mere change of surface flow was not- 

The Court: (Interposing) Have you got any case in 
which that was necessary to the decision ? 

Mr. Morgan: I believe it is in this case. I believe that 
case did affirm the upper landowner’s discharge of water 
onto the property below, and in the course of which the 
common law rule is discussed. 

I have another case that very clearly states the rule, 
but it is dictum; but I believe this case is a square 
holding. 

The Court: Very well. 

Mr. Morgan: I have another case, Your Honor, that 
seems to be exactly in point. I can only give you the 
reference, because it is in the Pennsylvania Common Pleas 
Court, 47 Lackawanna Jurisprudence- 

The Court: That is a lower court decision in another 
jurisdiction. 

Mr. Morgan : I have another case which states the 

104 rule very clearly, and that is in the Supreme Court 
of Massachusetts, Harrison v. Poll New England 

Theaters, 304 Mass. 123. 

The Court : I don’t think it is useful to accumulate cases; 
you have given me your best ones, I take it? 

Mr. Morgan : Yes, Your Honor. These others are merely 
to the same effect. I have two others, one in New York 
Supp., and the other is a case in Minnesota; and the only 
reason I got a Minnesota case is that they cited a Minnesota 
case, and this is a later Minnesota case that is closer in 
point. 

The Court : Very well. 

Mr. Morgan : This is a Minnesota case—since they have 
relied upon a Minnesota case, which I do not think is in 
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point—this is a Minnesota case, in 4 N.W. Rep. (2d), and 
is dated 1942, and I have marked the passage, Your Honor. 

The Court : There is no use accumulating authorities. 

Mr. Morgan: Our point then is that since there is no 
evidence here that we have made any sort of a drain or 
channel which has put water in a northerly direction, as 
described in the complaint, onto the property of the plain¬ 
tiff— 

The Court : I understand your point. 

Mr. Morgan (Continuing)—there should be no 

105 recovery here. It is a reasonable use, and no negli¬ 
gence and no malice shown. 

Mr. Glendon: May it please Your Honor, I think Mr. 
Morgan has misconceived the situation here. I don’t agree 
with him as to the law, and I think the Frisbie case clearly 
rebuts any of the cases he cited; but I think the point 
is here that we are not dealing merely with surface water; 
we are dealing with the result of surface water. In other 
words, that this dirt and stones, and other material, has 
been cast on our land. 

The other case they have cited, to the effect that for 
surface water you can’t get damages—that, of course, is 
agreed, but we have another situation here, and I think the 
Heath case I previously invited Your Honor’s attention to 
is precisely in point in connection with this case, if Your 
Honor will allow me- 

The Court: Tell me what your point is; I don’t like to 
listen to long quotations. 

Mr. Glendon : That case holds that surface water alone, 
cast normally on the land, is not, but when you have sur¬ 
face water which casts debris—and they specifically men¬ 
tion sand in this case, which eroded down and passed from 
somebody else’s property, a cause of action arises. 

Furthermore, it seems that Mr. Morgan says they haven’t 
directed any great flow of water down this side. 

106 Here we have evidence to the effect, and Your Honor 
has seen the pictures, that there is a large gully here, 

down which this water is flowing with such force as to knock 
out the fence. That seems to be different from a seepage 
or a natural drainage which occurs on every place where 
there is a higher or lower slope, but when you change that, 
so that water is forcibly diverted, it seems it is the same 
as digging a ditch. 

We feel his cases are not in point, because they concern 
only surface water. We think the Heath case is specifically 
in point because it discusses debris and mud which is put 
onto the lower property. In the Frisbie case- 
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The Court : I read the Frisbie case. 

Mr. Glendon: I was going to comment that there the 
Court does say that when you direct it down in a manner 
other than the normal and natural manner, then you do 
have a cause of action, and you create liability. So, there¬ 
fore, we have two situations obtaining; this is not a case of 
surface water—it is debris—and we say, as to the sur¬ 
face water, they have concentrated it in an unnatural man¬ 
ner and in a concentrated manner and have caused this 
action for which we seek recovery: and w T e feel that this 
motion should be denied. 

Mr. Morgan: In answer to that specific point, the evi¬ 
dence leaves us in doubt as to exactly where the 

107 debris came from. 

The Court: I have to view the evidence, on a 
motion to dismiss at the close of the plaintiff’s case, from a 
standpoint most favorable to the plaintiff, and draw all the 
inferences that can be drawn therefrom that are favorable 
to the plaintiff. 

Mr. Morgan : Very well, Your Honor. 

Opinion 

The Court: (Holtzoff, J.) This action involves prop¬ 
erty of the plaintiff known as the National Zoological Park, 
in the city of Washington. Adjoining it on the south is the 
defendants’ property, which is unimproved and vacant. 

The defendants made a change of grade in their prop- 
perty, as a result of which the direction of the drainage 
was diverted in such a manner as to carry debris in a 
northerly direction and deposit it against a fence erected 
by the Government along the boundary line between the 
Zoological Park and the defendants’ property. This fence 
extends beyond the defendants’ property, and also sepa¬ 
rates the Zoological Park from government property be¬ 
longing to another government agency. The land belong- 
to the other government agency, which adjoins the defend¬ 
ants’ property as well, is not referred to in the plead- 

108 ings or in the pretrial order, and therefore may not 
be considered in this litigation. 

The Government claims that as a result of the deposit of 
debris, the fence, which is of a wire-mesh construction, has 
been damaged in a number of places. 

The principal question to be determined on this motion 
to dismiss at the close of the plaintiff’s case is whether, as- 


73 


suming these facts to be true, the government has a right 
to the injunction which it prays, or to damages, or both. 

It was held by the Court of Appeals for the District of 
Columbia in Frisbie v. Cowen, 18 App. D.C. 381, that a 
property owner may not construct a ditch that would empty 
its contents upon adjoining property. In other words, 
one property owner may not cause water, soil, dirt or debris 
to be deposited on adjoining land. That case, however, is 
not authority for maintaining the action now before the 
Court, because we are confronted with a situation here in 
which nothing was physically deposited on the plaintiff’s 
land, and the question arises whether the damage to the 
fence is damnum absque injuria. 

There is no contention that the defendant was guilty of 
any negligence in the manner in which he graded his prop¬ 
erty, or that he did anything unusual, or that he did any¬ 
thing malevolently. He graded his property, as 

109 many owners do. He had a right to re-grade his 
property, just as the District of Columbia has a right 

to regrade its streets. 

It has been held time and tipie again that the District 
of Columbia is not liable to adjoining property owners for 
damages caused by regrading of a street. It would seem 
by analogy that one property owner should not be liable 
to an adjoining property owner for alleged damages caused 
by regrading unless there was a physical invasion, or a 
physical encroachment on the adjoining property. 

While this point has not been passed upon in this juris¬ 
diction, there are two cases that are somewhat analogous 
and helpful. 

In Baltimore & Ohio R.R. Co. v. Thomas , 37 App. D.C. 
255, and Pearce v. Scott , 58 App. D.C. 257, it was held that 
a property owner is not liable to his neighbor if he con¬ 
structs an embankment or a fill which obstructs the flow of 
surface water from his neighbor’s land onto his own land. 
These cases present a situation which is the reverse of that 
confronted in this litigation. . _ 

The leading English case of Rylands v. Fletcher. 3 
English and Irish Appeals 330, 338, which is a classic in the 
law of real property, contains a discussion that I think 
throws light upon the question here involved. In that case 
the owner of a mine constructed a reservoir on his 

110 property. The water from the reservoir flooded his 
neighbor’s property, and the neighbor was allowed 

to recover. There we have a case of a physical invasion 
of adjacent property. 
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Lord Chancellor Cairns, an eminent jurist, said: 

“The defendants, treating them as the owners or 
occupiers of the close on which the reservoir was con¬ 
structed, might lawfully have used that close for any 
purpose for which it might in the ordinary course of 
the enjoyment of land be used; and if, in what I may 
term the natural user of that land, there had been any 
accumulation of water, either on the surface or under¬ 
ground, and if by the operation of the laws of 
nature, that accumulation of water had passed off into 
the close occupied by the plaintiff, the plaintiff could 
not have complained that that result had taken place. 
If he had desired to guard himself against it, it would 
have lain upon him to have done so, by leaving, or by 

• interposing, some barrier between his close and the 
close of the defendants in order to have prevented that 
operation of the laws of nature. 

• •••••• 

“On the other hand if the defendants, not stop¬ 
ping at the natural use of their close, had desired to 
use it for any* purpose which I may term a 
111 non-natural use, * * • and if in consequence of 
their doing so, or in consequence of any imper¬ 
fection in the mode of their doing so, the water came 
to escape and to pass off into the close of the plain¬ 
tiff, then it appears to me that that which the defend¬ 
ants were doing they were doing at their own peril.” 

In other words, if the use is a natural one—and grading 
one’s property is a natural use—then the property owner 
is not liable for consequential damages to his neighbor’s 
property, especially if there is no physical invasion of the 
neighbor’s property. 

There is another English case, which I think is very 
similar in principle to the case with which we are dealing 
here, Smith v. Kenrick, 7 C.B. 515,137 English Reports 205. 
In that case there were two adjoining coal mines. The 
owner of one of the mines, in the course of working the 
mine, removed a horizontal bar of coal which adjoined his 
neighbor’s property, thereby causing water to escape into 
the latter. It was held that the neighbor had no cause of 
action. 

Mr. Justice Holmes, in Middlesex Co. v. McCue, 149 Mass. 
103,105, said: 

“A man has a right to cultivate his land in the usual 
and reasonable way and damage to the lower pro- 
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112 prietor of the kind complained of is something 
that he must protect himself against as best 
he may.” 

It has been said time and time again that a land owner, 
who is not guilty of negligence, may in the ordinary use 
of his property cause a change in the drainage without 
liability to the proprietor of the adjoining property. 
Hengelfelt v. Ehrmann, 141 Neb. 322, 327; Harrison v. Poli 
New England Theaters, 304 Mass. 123; Will v. Boler, 4 
N.W. (2d) 345. 

The Court is of the opinion, assuming all the evidence 
adduced by the plaintiff to be true, and drawing all infer¬ 
ences therefrom that are most favorable to the plaintiff, 
that the plaintiff has not established a cause of action, • 
and that the damages claimed to have been sustained by 
the plaintiff are damnum absque injuria. The Court will 
grant the motion to dismiss the complaint. 

• •••••• 

114 Filed Jun. 22,1949. Harry M. Hull, Clerk 

Complaint fob Injunction and Damages fob Tbespass to 

Land 

I 

Jurisdiction of this cause is founded upon D. C. Code 
(1940), Title 11, Sections 301 and 305, and upon United 
States Code, Title 28, Section 1345. 

n 

Plaintiff is the United States of America, a body politic, 
and sues in its own right as owner of the land affected by 
the actions complained of. 

in 

Defendant No. 1, Shapiro, Inc., 911 15th Street, N. W., is 
a corporation organized under the laws of the State of Dela¬ 
ware, doing business in the District of Columbia, and was 
the record owner of parcel 66/5, square 2547, fronting on 
the 2700 block of Adams Mill Road, N. W., Washington, 
D. C., in the early part of 1942 when the acts complained of 
occurred. Defendant No. 2, Maurice C. Shapiro, 911 15th 
Street, N. W., is the present record owner of the above- 
described parcel. 
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115 IV 

Plaintiff is the owner of the National Zoological Park and 
the land upon which it is situated. The property of the de¬ 
fendants, described in paragraph HI above, is adjacent to 
and borders upon the joint boundary of said National Zoo¬ 
logical Park, which is situated to the north and west of 
defendants’ land. 

V 

The original contour of the defendants’ said land was 
such that surface waters drained off in a westerly direction. 
In 1942 defendants graded and thereby altered the natural 
contour of their said land by lowering the elevation of the 
east portion thereof and placing the earth so excavated upon 
the westerly and northerly portion of their land. This 
change of the contour of defendants’ said land has diverted 
the flow of surface water from its former natural course into 
a northerly course over and against the lands of the said 
National Zoological Park. This surface water has deposited 
much of the filled earth and other debris in large quantities 
on the plaintiff’s said National Zoological Park fence and 
by reason thereof the fence has been undermined, knocked 
down and destroyed and the surface land in the vicinity of 
the fence has been covered with the filled earth and other 
debris all to the damage of the plaintiff in the amount of 
five thousand dollars. 

Wherefore, plaintiff demands: 

1. That an injunction issue against defendants compelling 
them to restore the natural contour of the land as it existed 
prior to the acts above complained of or in the alternative 
to construct an adequate retaining wall which will protect 
the property of plaintiff from the unnatural flow of surface 
waters and fill and debris. 

2. That plaintiff be awarded damages against the defend¬ 

ants in the amount of $5,000.00. 

116 3. For such other relief as may appear to the 
Court to be just and proper. 

117 Filed Aug. 19,1949. Harry M. Hull, Clerk 

Answer of Defendants to Complaint for Injunction and 
Damages for Trespass to Land 

First Defense 

Said complaint fails to state a claim against defendants 
upon which relief can be granted. 
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Second Defense . . . 

1. Defendants admit the allegations of said paragraph. 

2. They have no knowledge or information sufficient to 

form a belief as to the ownership of the land in said para¬ 
graph referred to, and therefore neither admit nor deny the 
allegations pertaining thereto. - r ' . 

3. These defendants admit that the corporate defendant 
formerly owned the property in said paragraph referred to, 
and that the individual defendant is the present owner 
thereof. They deny the remaining allegations of said para¬ 
graph. 

4. They admit that a portion of the National Zoological 
Park is adjacent to and borders upon property owned by 
the individual defendant, but have no knowledge or informa¬ 
tion sufficient to form a belief as to the remaining allegations 

of said paragraph. 

118 5. They deny the allegations of said paragraph. 

Third Defense 

Defendants state that plaintiff’s action is barred by the 
Statute of Limitations in that the same was instituted three 
years from and after the time when the right to maintain 
any such alleged action had accrued. 

Fourth Defense 

Defendants state that the damage, if any, to the surface 
land of plaintiff has been caused or occasioned by the 
natural flow or drainage of surface water, over and upon 
the same, and is not attributable to any act on the part of 
these defendants, or either of them. 

Fifth Defense 

Defendants state that the alleged damage to the fence, in 
said complaint referred to, was caused or occasioned by 
persons entirely unconnected with defendants or either of 
them, climbing over and upon the same, and not to any act 
on the part of these defendants. 

Sixth Defense 

Defendants say that plaintiff ought not to have or main¬ 
tain this action for that on, to-wit, the 1st day of November, 
1948, defendants, pursuant to an agreement with plaintiff 
and in order to compromise, resolve and settle a dispute * 



78 


then existing between plaintiff and defendants, constructed 
a macadam drain gutter with the full knowledge, consent and 
approval of plaintiff in order to rectify the then existing 
conditions pertaining to the draining of surface waters and 
the flow and drainage thereof. Said gutter was thereafter 
completed pursuant to said agreement and was accepted and 
•approved by plaintiff. In constructing the gutter aforesaid, 
the defendants incurred a large expense and they therefore 
say that plaintiff is estopped from claiming any 
119 further relief in this action. 

119a Filed Mar. 13, 1951. Harry M. Hull, Clerk 

Pretrial. Proceedings 
Statement of Nature of Case: 

Action for mandatory injunction and damage to property 
of plaintiff caused by a change in topography of land of 
defendant located adjacent to Zoological Park. 

Plaintiff claims that due to action of defendant the nat¬ 
ural flow of water was diverted and concentrated in such 
a manner as to go on the land of plaintiff and to carry cer¬ 
tain substances which were deposited against the fence, 
knocking down certain places and otherwise rendering it 
ineffective as a bar to entrance. Plaintiff seeks to have this 
condition corrected in the matter of the diversion and con¬ 
centration of water upon its property and for injury to the 
fence. 

Defendant admits that Shapiro, Inc. is a corporation and 
that it was formerly owner of the property in question and 
also admits that the individual defendant is now owner of 
the property. Deft, denies that any damage has been done 
to plaintiff’s property by any act or acts of the defendants; 
denies that the natural flow of the water has been diverted 
by any act or acts of defts.; defendants deny that any 
damage was done to the fence by any act or acts of de¬ 
fendants ; and claim that such damages, if any to fence, was 
caused by persons other than either of the defts. 

Defts. further state that on Nov. 1,1948, defts. pursuant 
to agreement with the plaintiff constructed macadam drain 
gutter with the full approval of plaintiff, and at substan¬ 
tial expense, as a result thereof plaintiff is estopped from 
claiming further relief. 

119b Defendant claims that this construction was to 
compromise and settle the dispute then existing with 
reference to the alleged damage done by defendants’ acts. 
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Plaintiff denies that the doctrine of estoppel is a bar to 
action by United States. 

N. B. Defendants abandon claim Statute of Limitations. 

Stipulations: By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following 
stipulations unless modified by the Court to prevent mani¬ 
fest injustice: 

It is stipulated that map bearing initials of the Court 
showing the location and condition prior to any change; 
letter of Nov. 1, 1949, Dept, of Interior to Shapiro, Inc., 
be received in lieu of original and subject to further check 
by plaintiff as to contents, both documents subject to test 
of relevancy and materiality. 

Note To Assign. Comm’r. Possibility this matter may 
be adjusted if counsel for plaintiff and defendant agree; 
do not set for trial prior to April 16, 1951. 

Dated March 12, 1951. 

-, Pretrial Justice. 

120 Filed No. 27, 1951. Harry M. Hull, Clerk 

Opinion 

Ross O’Donoghue, Esq., and William R. Glendon, Esq., 
Assistant United States Attorneys, Washington, D. C., for 
the plaintiff. 

Whiteford, Hart, Carmody & Wilson, by John J. Car- 
mody, Esq., and Jo Morgan, Esq., of Washington, D. C., for 
the defendants. 

This action involves property of the plaintiff known as 
the National Zoological Park, in the city of Washington. 
Adjoining it on the south is the defendants’ property, 
which is unimproved and vacant. 

The defendants made a change of grade in their prop¬ 
erty, as a result of which the direction of the drainage was 
diverted in such a manner as to carry debris in a north¬ 
erly direction and deposit it against a fence erected by the 
Government along the boundary line between the Zoologi¬ 
cal Park and the defendants’ property. This fence 

121 extends beyond the defendants’ property, and also 
separates the Zoological Park from government 

property belonging to another government agency. The 
land belonging to the other government agency, which 
adjoins the defendants’ property as well, is not referred 
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to in the pleadings or in the pretrial order, and therefore 
may not he considered in this litigation. 

The Government claims that as a result of the deposit 
of debris, the fence, which is of a wire-mesh construction, 
has been damaged in a number of places. The principal 
question to be determined on this motion to dismiss at 
the close of the plaintiff’s case is whether, assuming these 
facts to be true, the Government has a right to the injunc¬ 
tion for which it prays, or to damages, or both. 

It was held by the Court of Appeals for the District of 
Columbia, in Frisbie v. Cowen, 18 App. D. C. 381, that 
a property owner may not construct a ditch that would 
empty its contents upon adjoining property. In other 
words, one property owner may not cause water, soil, dirt 
or debris to be deposited on adjoining land. That case, 
however, is not authority for maintaining the action now 
before the Court, because we are confronted with a situa¬ 
tion here in which nothing was physically deposited on 
the defendants’ land, and the question arises whether, 
the damage to the fence is damnum absque injuria. 

There is no contention that the defendant was guilty of 
any negligence in the manner in which he graded his prop¬ 
erty, or that he did anything unusual, or that he did any¬ 
thing malevolently. He graded his property, as many 
owners do. He had a right to regrade Ins property, 
122 just as the District of Columbia has a right to re¬ 
grade its streets. It has been held, time and time 
again, that the District of Columbia is not liable to adjoin¬ 
ing property owners for damages caused by regrading of a 
street. It would seem by analogy that one property owner 
should not be liable to an adjoining property owner for 
alleged damages caused by regrading unless there was a 
physical invasion, or a physical encroachment on the 
adjoining property. 

While this point has not been passed upon in this juris¬ 
diction, there are two cases that are somewhat analogous 
and helpful. 

In Baltimore & Ohio R.R. Co. v. Thomas, 37 App. 
D.C. 255, and Pearce v. Scott, 58 App. D.C. 257, it was held 
that a property owner is not liable to his neighbor if he 
constructs an embankment or a fill which obstructs the 
flow of surface water from his neighbor’s land onto his 
own land. These cases present a situation which is the 
reverse of that confronted in this litigation. 

The leading English case of Rylands v. Fletcher, 3 Eng¬ 
lish and Irish Appeals 330, 338, which is a classic in the 
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law of real property, contains a discussion that I think 
throws a light upon the question here involved. In that 
case the owner of a mine constructed a reservoir on his 
property. The water from the reservoir flooded his neigh¬ 
bor’s property, and the neighbor was allowed to recover. 
There we have a case of a physical invasion of adjacent 
property. Lord Chancellor Cairns, an eminent jurist, 
said: 

“The defendants, treating them as the owners or 
occupiers of the close on which the reservoir 
122 was constructed, might lawfully have used that 
close for any purpose for which it might in the 
ordinary course of the enjoyment of land be used; 
and if, in what I may term the natural user of that 
land, there had been any accumulation of water, either 
on the surface or underground, and if, by the opera¬ 
tion of the laws of nature, that accumulation of waste 
had passed off into the close occupied by the plaintiff, 
the plaintiff could not have complained that that re¬ 
sult had taken place. If he had desired to guard him¬ 
self against it, it would have lain upon him to have 
done so, by leaving, or by interposing, some barrier 
between his close and the close of the defendants in 
order to have prevented that operation of the laws of 
nature. 

• •••••• 

“On the other hand if the defendants, not stopping 
at the natural use of their close, had desired to use 
it for any purpose which I may term a non-natural 
use, . . . and if in consequence of their doing so, or in 
consequence of any imperfection in the mode of their 
doing so, the water came to escape and to pass off 
into the close of the plaintiff, then it appears to me 
that that which the defendants were doing they were 
doing at their own peril.” 

In other words, if the use is a natural one—and grading 
one’s property is a natural use—then the property owner 
is not liable for consequential damages to his neighbor’s 
property, especially if there is no physical invasion of the 
neighbor’s property. 

There is another English case, which I think is very 
similar in principle to the case with which we are dealing 
here. Smith v. Kenrich, 7 C.B. 515, 137 Eng. Reports 205. 
In that case there were two adjoining coal mines. The 
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owner of one of the mines, in the course of working the 
mine, removed a horizontal bar of coal which adjoined hi? 

neighbor’s property, thereby causing water to es- 
124 cape into the latter. It was held that the neighbor 
had no cause of action. 

Mr. Justice Holmes, in Middlesex Co. v. McCue, 149 Mass. 
103,105 said: 

“A man has a right to cultivate his land in the 
usual and reasonable way and damage to the lower 
proprietor of the kind complained of is something that 
he must protect himself against as best he may.” 

It has been said time and time again that a land owner, 
who is not guilty of negligence, may in the ordinary use of 
his property cause a change in the direction of the drain¬ 
age without liability to the proprietor of the adjoining 
property. Hengelfelt v. Ehrmann, 141 Neb. 322, 327; 
Harrison v. Poli New England Theaters, 304 Mass. 123; 
Will v. Boler, 212 Minn. 525, 529. 

The Court is of the opinion, assuming all the evidence 
adduced by the plaintiff to be true, and drawing all infer¬ 
ences therefrom that are most favorable to the plaintiff, 
that the plaintiff has not established a cause of action, 
and that the damages claimed to have been sustained by 
the plaintiff are damnum absque injuria. The Court will 
grant the motion to dismiss the complaint. 

Alexander Holtzoff, 

United States District Judge. 

October 24, 1951. 
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Filed Oct. 26, 1951 


Order Dismissing Action 


This cause came on for trial, and the Court having 
heard plaintiff’s evidence, and defendants having moved 
the Court to dismiss the action upon the ground that on the 
facts and the law T plaintiff has shown no right to relief, 
and the Court being of the opinion that defendants’ motion 
is w’ell taken, it is, by the Court, this 26 day of October, 


1951, . 

Adjudged, Ordered and Decreed, that this action be dis¬ 
missed for failure of proof, and that judgment be entered 

for defendants. Alexander Holtzoff, 

Judge. 
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QUESTION PRESENTED 

May the owner of a parcel of land change the flow of sur¬ 
face water by grading his land so as to divert surface water 
on to the land of his neighbor without liability, absent negli¬ 
gence on his part, or a channelizing of the flow? 





INDEX 


Page 

Counter-Statement of the Case. 1 

Summary of Argument. 3 

Argument. 4 

L A Landowner may Discharge Surface Water from 
His Land Without Incurring Liability to adjoin¬ 
ing Landowners, Provided he does not collect it 
by Means of Ditches and Drains so as to Concen¬ 
trate the Flow . 4 

H. Even If Some Small Amount of Dirt Had Washed 
Onto Appellant’s Land, there could be no Re- 
covery Absent Negligence. 6 

Conclusion . 7 

TABLE OF CASES, RULES AND AUTHORITIES 

American Security and Trust Co. v. Lyon, 21 D.C. 122 

(1903) . 5,6 

Bach v. Frieden Calculating Machine Co., Inc., 148 F. 

2d 407 (C.A. 6, 1945). 3n 

Baltimore & Ohio R. R. Co. v. Thomas, 37 App. D.C. 

255 (1911) . 5 

Barr v. Equitable Life Assurance Co., 149 F. 2d 637 

(C.A. 9th, 1945) . 3n 

Bennett v. Cupina, 253 N.Y. 436,171 N.E. 698 (1930).. 4 

Carribis v. Brooklyn Ash Removal Co., 249 App. Div. 

746, 291 N.Y. Supp. 841 (1936) . 4 

City of Hardin v. Drainage District, 360 Mo. 112, 232 

S.W. 2d 921, 926 (1950). 5 

Federal Deposit Ins. Corp. v. Mason, 115 F. 2d 548 

(C.A. 3, 1940) . 3n 

Frisbie v. Cowan, 18 App. D.C. 381 at 392 (1901)_4,5 

Gary Theatre Co. v. Columbia Pictures Corp., 120 F. 

2d 891 (C.A. 7th, 1941). 3n 

Harrison v. Poli-New England Theatres, 304 Mass. 123, 

23 N.E. 2d 99, 100 (1939). 4 





















11 


Index Continued 


Page 


Hengelfelt v. Ehrmann, 141 Neb. 322, 327, 3 N.W. 2d 

576, 580 (1942) . 5,7 

Jorgenson v. Stephens, 143 Neb. 528, 10 N.W. 2d 337 

(1943) . 5 

Keener v. Sharp, 341 Mo. 1192, 111 S.W. 2d, 118 (1937) 5 

Lare v. Young, 153 Pa. Super. 28, 33 A. 662 (1943) .. 5,7 
Middlesex Co. v. McCue, 149 Mass. 103,105, 21 N.E. 230 

(1889) . 5,7 

Newton v. Weiler, 87 Mont. 164, 286 Pac. 133, 139 

(1930) . 5 

Pearce v. Scott, 58 App. D.C. 257, 29 F. 2d 630 (1928).. 5 

Puhr v. Kansas City, 142 Kan. 704, 51 P. 2d 911 (1935) 5 

Vinson v. Turner, 40 So. 2d 863, 864 (Ala. 1949). 4 

Walker v. Southern Pacific R. R., 165 U.S. 593, 603-4 

(1897) . 4 

Whitley v. Powell, 159 F. 2d 625 (C.A. 4th, 1946). 3n 

Will v. Boles, 212 Minn. 525, 4 N.W. 2d 345 (1942)_ 5 

Federal Rule of Civil Procedure 41 (b).3,3n 

Federal Rule of Civil Procedure 52 (a). 3 

5 Moore’s Federal Practice (2d Ed) 1044 et seq. 3n 












IN THE 


United States Court of Appeals 

Foe the Distbict of Columbia Circuit 


No. 11,303 


UNITED STATES OF AMERICA, Appellant, 

v. 

SHAPIRO, INC., ET AL., Appellees . 
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BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

The property of the appellant, being part of the National 
Zoological Park, adjoins property owned by the appellees 
along a common boundary (App. 20). On this common 
boundary is a boundary fence (App. 20) which also con¬ 
tinues past the end of the appellees ’ property and separates 
the Zoological property from other property also belonging 
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to appellant (App. 48-9). Where the fence does separate 
the land of appellant and appellee it is not entirely on ap¬ 
pellant’s land, but is a boundary fence (App. 19). Appellant 
sought damages and an injunction on the theory that appel¬ 
lees had changed the contour of their land so as to divert 
the natural flow of water so “as to go on the land of plain¬ 
tiff and to carry certain substances which were deposited 
against the fence, knocking down certain places.” (App. 
78). 

It is conceded that appellees changed the grading of their 
land so as to change the direction of flow of surface water, 
but there was no evidence that they concentrated the water 
in a channel or similar concentration. 

Despite the claim of appellant in its pre-trial statement 
and in its statement of the case on this appeal, nothing in 
the way of soil, dirt or debris was deposited on appellant’s 
land, as the Trial Court found (App. 73), and as counsel for 
appellant conceded in his opening statement (App. 19), and 
did not deny later when the Trial Court so characterized 
his case '(App. 40). It is true that some of appellant’s 
witnesses testified that at certain places the fence was 
knocked down, crushed, and leant towards the Zoo (App. 
31) and that a fence post was bent (App. 32) and the fence 
bulged toward the Zoo (App. 27), but counsel for appellant 
conceded later in the case after referring to certain maps 
and plats, that these points were not on the part of the fence 
which separated the property of the appellant and appel¬ 
lees, but was on the boundary between the two parcels of 
ground, both of which belonged to appellant (App. 48), and 
appellant’s witness testified (App. 62-3) and appellant’s 
counsel conceded (App. 48, 63) that the debris against the 
fence at those points came from erosion on appellant’s own 
land. 

The finding of the Trial Court that nothing but surface 
water was cast upon appellant’s land (App. 73), upon which 
its opinion and ruling was predicated, is not only in accord¬ 
ance with the theory of appellant’s case and appellant’s 
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testimony, but, even had there been conflicting evidence, 
could not be “clearly erroneous/’ Federal Rule of Civil 
Procedure 52 (a).• In addition to hearing the witnesses 
the Trial Court also had the advantage of certain maps 
which were offered in evidence (App. 56-8) which showed 
the position of the breaks in the fence and where the erosion 
deposits and fence damage were located (App. 64), as well 
as hearing evidence of other possible causes of fence dam¬ 
age (App. 34-5,42). However, even if this were the review 
of the direction of a verdict, rather than a dismissal pur¬ 
suant the Federal Rule of Civil Procedure 41 (b), the 
statement of appellant’s counsel and of appellant’s own 
witnesses amply support the basis of the Trial Court’s de¬ 
cision, that nothing but surface water was diverted by 
appellees onto appellant’s land. 

SUMMARY OF ARGUMENT 

Appellees are not liable for any damages which might 
have occurred because: 

1. Nothing was discharged upon appellant’s land except 
surface water, and a landowner may discharge surface 
water from his land without incurring liability to an adjoin¬ 
ing landowner, provided he does not collect it by means of 
ditches and drains so as to channelize the flow, and 

2. Even if some small amount of dirt had washed on to 
appellant’s land there could be no recovery, absent negli¬ 
gence. 


* Even before the 1946 Amendments to Federal Buies of Civil Procedure, 
it had been held that a trial court in a non-jury case could weigh the evidence 
on a motion for dismissal at the end of plaintiff's case, Gary Theatre Co. v. 
Columbia Pictures Corp., 120 F. 2d 891 (C.A. 7th, 1941); Bach v. Frieden 
Calculating Machine Oo., Inc., 148 F. 2d 407 (C.A. 6, 1945); Barr v. Equitable 
Life Assurance Co., 149 F. 2d 637 (C.A. 9th, 1945). 

There were holdings contra. Federal Deposit Ins. Corp. v. Mason, 115 F. 
2d 548 (C.A. 3, 1940); Whitley v. Powell, 159 F. 2d 625 (C.A. 4th, 1946), 
but all doubt has been removed by the 1946 Amendment to Federal Buie of 
Civil Procedure 41 (b). See 5 Moore’s Federal Practice (2d Ed) 1044 et seq. 
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ARGUMENT 

I. A Landowner May Discharge Surface Water From His 
Land Without Incurring Liability to Adjoining Land- 
owners, Provided He Does Not Collect it by Means 
of Ditches and Drains so as to Concentrate the Flow. 

This Court in the case of Frisbie v. Cowan, 18 App. D. C. 
381 at 392 (1901) said: 

“In several of the cases it has been said that surface 
water is a common enemy that the owner may repel 
from his premises without incurring liability to his 
lower adjoining proprietors, but an exception is always 
recognized to the general rule, and that exception is, 
that it is not allowable to an upper owner to collect 
the surface water by means of ditches or drains and 
discharge it in the premises of a lower owner. If he 
does so he is liable for all the consequences.” 

The correctness of the above statement of law is prac¬ 
tically conceded by appellant on page 8 of its brief, its 
argument being predicated entirely upon the incorrect 
factual assumption that in addition to surface water, soil 
and debris passed from appellees’ land on to appellant’s 
land to the damage of its fence. 

The rule at common law is that surface water is a “com¬ 
mon enemy” which may be excluded, or discharged upon 
a neighbor, without liability, Walker v. Southern Pacific 
R. R., 165 U. S. 593, 603-4 (1897); Vinson v. Turner, 40 So. 
2d 863, 864 (Ala. 1949). It is the weight of authority that 
at common law a landowner may change the grading of his 
land and if thereby surface water is deflected onto his neigh¬ 
bor’s land to the damage of the latter it is damnum absque 
injuria. 

Bennett v. Cupina, 253 N. Y. 436,171 N. E. 698 (1930). 
Carribis v. Brooklyn Ash Removal Co., 249 App. Div. 

746, 291 N.'Y. Supp. 841 (1936). 

Harrison v. Poli-New England. Theatres, 304 Mass. 123, 
23 N. E. 2d 99, 100 (1939). 
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Jorgenson v. Stephens, 143 Neb. 528, 10 N. W. 2d 337 
(1943). 

Hengelfelt v. Ehrmann, 141 Neb. 322, 327, 3 N.W. 2d 
576, 580 (1942). 

Puhr v. Kansas City, 142 Kan. 704, 51 P. 2d 911 (1935). 

City of Hardin v. Drainage District, 360 Mo. 112, 232 
S. W. 2d 921, 926 (1950). 

Keener v. Sharp, 341 Mo. 1192, 111 S.W. 2d, 118 (1937). 

Newton v. Weiler, 87 Mont. 164, 286 Pac. 133, 139 
(1930). 

Will v. Boles, 212 Minn. 525, 4 N. W. 2d 345 (1942). 

See also Middlesex Co. v. McCue., 149 Mass. 103, 105, 
21 N. E. 230 (1889), and Lare v. Young, 153 Pa. 
Super. 28, 33 A. 662 (1943). 

It is clear, not only from the Frisbie case wherein, unlike 
here, water was channelized in ditches, a recognized ex¬ 
ception to the rule, but from the later cases of Baltimore 
& Ohio R. R. Co. v. Thomas, 37 App. D. C. 255 (1911) and 
Pearce v. Scott, 58 App. D. C. 257, 29 F. 2d 630 (1928) that 
the District of Columbia adheres to the common law rule 
that surface water is a “common enemy”. 

The case of American Security and Trust Co. v. Lyon, 
21 D. C. 122 (1903), relied upon so heavily by appellant in 
its brief and quoted at page 5 thereof, is in accord with 
these holdings. The opinion in that case expressly rec¬ 
ognized, for example, that “If a man clears his land of 
trees and ploughs up the ground for cultivation, and thereby 
interferes with the flow of water upon his neighbor’s land, 
the latter has no redress. Everyone, in the acquisition and 
use of his own holdings, must be held to have anticipated 
the ordinary use by others of their lands; and from such 
ordinary use consequential damage is not to be inferred.” 
21 App. D. C. at 130. 

This Court can take judicial notice that it is an “ordinary 
use” of lots within the limits of a large metropolitan city 
to be graded so as to make possible improvements thereon. 
See the opinion of the Nebraska Supreme Court in Jorgen¬ 
son v. Stephens, supra, 143 Neb. 528,10 N. W. 2d 337 (1943). 
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The Lyon case, moreover, turned not on the theory of 
absolute liability, the theory of appellant here, but on a 
finding of negligence by the jury. The Trial Court, the 
predecessor to our present District Court, had ruled that 
there could be no recovery without negligence. This Court 
did not review that ruling. An examination of appellant’s 
complaint and pretrial statement in the instant case in¬ 
dicates that there was no claim of negligence '(App. 75-6, 
78-9). 

As appellant concedes, and as the authorities establish, 
there is no liability in this case for the discharge upon 
appellant’s land of surface water alone. Appellant’s en¬ 
tire argument fails because the facts below are not in ac¬ 
cordance with their view of the case. 

II. Even if Some Small Amount of Dirt Had Washed Onto 
Appellant’s Land, There Could be no Recovery Absent 
Negligence. 

The candid admissions in the Trial Court by counsel for 
appellant that no dirt was deposited on appellant’s land 
(App. 19) and that the places where the fence was knocked 
down were not on the common boundary, but between 
appellant’s two parcels (App. 48), and were caused by soil 
and debris coming from erosion on appellant’s own land 
(App. 62-3), and the finding of the Trial Court (App. 73) 
amply supported, and in fact compelled, by the evidence to 
the same effect, disposes of appellant’s entire case on the 
facts. Appellant however, could not have recovered even 
if there had been a finding that soil and debris from ap¬ 
pellees’ land helped knock over the fence. The only Court 
in this District which seems to have ruled upon this ques¬ 
tion is the Supreme Court of the District of Columbia, now 
the United States District Court. As the opinion of this 
Court in American Security and Trust Co. v. Lyon, supra, 
21 App. D. C. 122 (1903) indicates the Trial Court had 
ruled that absent negligence there could be no recovery 
even if dirt was washed down on the neighboring lot as 
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well as surface water. This Court did not review that rul¬ 
ing on appeal, as recovery was allowed on the basis of a 
finding of negligence. 

Other jurisdictions have likewise adhered to the general 
“surface water” ruling, even though dirt also washed down. 
Hengelfelt v. Ehrmann, supra, 141 Neb. 322, 3 N. W. 2d 576 
(1942); Middlesex Co. v. McCue, supra, 149 Mass. 103, 21 
N. E. 230 (1889); hare v. Young, 153 Pa. Super. 28,33 A. 2d 
662 (1943). 

It is not necessary, however, for this Court to rule on 
this question because of the facts of this case, which involve 
only surface water. 

CONCLUSION 

The ruling of the Trial Court was in accordance with the 
facts and the law. It should be affirmed by this Honorable 
Court. 

Respectfully submitted, 

John J. Cabmody, 

Jo V. Morgan, Jr., 

815 Fifteenth Street, N. W., 
Washington, D. C., 

Counsel for appellees. 


